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SUIT NO. E. R.C. 70 OF 19883

RE 7OTS 10 McAULEY HEIGHTS, SAINT ANDREW.

Mrs. P. Benke-Ccker for ipnlidizant,

Mr. B. 5t. Michael Hylinn for the Respondent.

HEARD: 28th, 29th, Novamler, i7f ard 13th, l4th and 20th July, 1989,

EDWARDS J.

The plaint1fy¥ hes by originating summons requested a modification of
the restrictive covenecir rffa20iing land which he bought and oa which he 1s
erecting a bullding wita a zramen internal dividing wall capable of housing two
families.

The plaintifi st-tes thrt when he acquired the land he was not aware
tiat there was any restricilve covenant affecting it as this was not readily
apparent from the title for the land.

An examination of the title shows that the original owners transferred
it to the first purchaser "subject to the incumbrances and restrictive covenants
set out in the tranefer". The restrictive covenants were not actually endorsed
on the title., There were encumbrances such as a mortgage which was subsequently
paid off. The first ;vrchaser then transferred the land to the plaintiff without
any further reference to the restrictive covenants either on the title or on tha
transfer. |

The plaintiff sought and obtained the necessary statutory approvale
for the sub-division éf the land and the erection thereon of two private
dwelling houses with a common dividing internal wall and commenced construetion.
The house was placed in roughly the middle of the land and was designed to give
the appearance of a single large house no different in appearance from cther
houses in the area.

When the cconstiuction was well advanced the plaintiff discovered that
thére were restrictive coverants on the land which forbid the sub~division of the
land or the ercctlua ol Lot. thau ure private dwelling house on it. He then took
steps to have the restrictive covenants modified to permit completion to the
building as planned. This invclved inserting advertisements in the press and the
gervice of notices on intcrested paritles to apprisc them of the proposed modific:-

tion. This elicited the rcspcuse from the objectors which is now under consider: -
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tion.
The land is lov rowhored ven on the plan of Widcome now known as
McAuley Heights and ths 1ot hasg s total ares of 15,808 square feet.
The restrictive ~ovenants for which modification 1s sought are:
l. There oonl’ Lo v weilvigion of the said land.

~y

2. Not %o ~roizv nwye f..u one pilvate dwelling house on the said

X

land znd the area of such private ‘wellint house shall not
be less ey fxe thouvsand one hundred square feet (2,100 zq. ft.).

The modification whiza is sought weuld provide thats

1. That the land sball he sub-divided into two (2) lots of not loss
than 7,000 zqusre feet respectively.

2. Not to er=ct wore then one private dwelling house on each lot
sharing & common wall with the dwelling house on the adjoining
lot and the nrea of ca~h such dwelling hcuse shall not be less
than two thousani cre lmndred square fest (2,100 square feet).

The sub=divisicrn «f rus tard of wuli-h Lot 10 forme a part was done

in 1975 and the land war svb=ddvided wuto 35 lots. Only 10 lots have been

e

built upon in the near’y “onre which heve intervened and none of the lots
adjoining lot L0 has beern built uwpon,

On the 29l Noverbazr 1938 din the company of the parties I visited
the sub~division., I found thot lov Ho. 10 is situated in a partly developecd
hilly area which appeared juite isvlated and lomely. Because of the rough,
uneven nature of the terrain, lots which appeared close te each other on the
plan of the area, could not be seen from other lots when the actual location
was‘visited.

Lot 10 ap»eared to bz completely isolated from other houses, with
a winding estate road in front of it and a gully to the back. No neighbours
on eithér side. The adjoining lots were vacant, It was out of ear-shot of
other hguses in the area, and was not visible to uoct.

The hcouse itself bzcause of its design gave the appearance of 2
single sybstantia) dwelling sitting in the middie of the lot, and had it not
been pointed out to meé that Luie was the house which was the subject matter
of the objection I would nrt l.ve kr.owa :that it was two dwelling houses and

net one, on the lot,
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The sub-division of which lot 10 forms a part, appeared to be a
far cry from the "peaceful seaside enclose of a family nature” which was

the subject matter of the objection in Stannard v Issa (1986) 34 W.I.R.

This was a private dwelling house isolated and standing on its own in a
rel#tively remote residential area of the pérish of St. Andrew.

The court takes Judicial Notice of the fact that in 1974 - about
a year before this sub~division came intq. existence Parliament gew fit because
of the high incidence of gun crimes to enact the Gun Court Act whick established
a court to deal specifically with gun crimes. That court is still in existence.
As 2 companion measure the Parliament zlso e¢nacted the Suppression of Crime Act
which enabled the relevant Minister of Government to make regulations giving the
police extraordinaty powers of arrest in erime prons ercas of the Island, The
regulations were kept in force for several years by perlodic remewals by
Parliament but they are no longer applicable to certain parishes. They still
apply to the parish of St. Andrew in which lot 10 is situated. Utterances
from the Minister (as reported by the press) indicate that whep the sigpation
warrants it they will be removed from the other parishes. The insistencé that
Lot 10 shouyld remain isolated without next-door neighbours in this potentially
dangarous period of the country's history (which would be tﬁé effect of refusing
the applicaticn) appears to me to be unreasonabla and anachromistic.

The grounds on which the application for modification are édught are

those set out in Section 3 (1) (b) and 3 (1) (d) of the Restrictive Covenants

(Discharge and Modification) Act. Section 3 (1) (c) was included in the plaiptiff's

first affidavit but that was not pursued.
Sectibn 3 (1) (b) and (d) state as follows:-

"(b) That the continued existence of such
restriction or the continued existence
thereof without modification would impede
the reasonable user of the land for public
or private purposes without securing to any
person practical benefits sufficient in nature
or extent to justify the continued existence
of such restriction, or as the case may be,
the continued existence thereof without
modification; or

(d) That the proposed discharge or modification

will not injure the persons entitled to the
benefit of the restriction."
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In paragraph o of his fuarther affidavit dated 2lst November 1988

the plaintiff states chai:

the restricticns
Impede the

J for private

to any person
delent in

nature oy continued
existenca without

modificays

The plazintifi is here rolying con sectien 3(1) (b). Mr. faston

Douglas » the Govermwent Towrn

= frowm 1974 to 1978 and Chairman of the

Town and Country Planning £

from 1979 to 1980 shows in his affidavit
dated l7th November 1988 in support of the a-plication for modification that
security of the residence fs a facter that mush be taken into account today
and I quote paragraph 19 and L0 of His arffidavit,

Y Further, the general trends of development
in the urban and suburban areas indicate
that well planned discreet, multiple family
dwellingz in the particular socio-economic
strata, have contributed to the tone and
value of the proverties and have helped
with tho £ the residences. It
ts no i econcuically

to be developed
idences., It is
g icial to all concerned
or thelors 4 be kastefully utilised by
nigh gualiiy walt Lp1ewiam1iy residences
ilnstead of balng taken over by squatters

spinion that the
ted, and actually

> licant; will not
Injurs the pevsons eutitled to the benefit
nf thﬂ 1@v‘rictxnm and the continued existence
ithout modification would impede the
reas 3n1~ vser of the land for private purposes
thhuuf sucurdng to any person practical benefits
sufficient in nature or extent to justify the
continued exlistence of the said covenants
without wodification.”

The several sffic

of the plaintiff indicate that no injury wou.ld
be caused to‘the cbjectors by the grant of the modification which 1s sought,

As regards Section 3 (1) {(b) Carey J.A. was quoted with approval by
Lord Oliver of Aylemerton whir he delivered the Judgment of the Privy Council 1in

Stannard and Issa (19858) 34 W.L.K., at p. 195 when he said that to succeed under

3 (1) (b) "the restrictions must be shown to have sterilised the reasonable use
of the land". The plaintiff L. not discharged that Lurden and so we are left

to censider Section 3 (1) (&),
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Lord Oliver in Stannard v Issa noted that Russel L.J. in Ridley v
Taylor [1965] 1 W,L.R. 611 observed that Section 3 (1) (c) of the United
KingdcnAct which is the English equivalent of Sectiom 3 (1) (d) “appeared to
have b:en designed to cover the case of the proprietorially speaking, frivolous
object:on",
Lord Kuisel said:

"™y own view of paragraph (c¢) is that it is,
8o to speak, a long stop against vexatious
objections to extended user,"

He then ¥vferred to the views of the late Mr. W. A. Jolly in his work on Restrictive

Covenants . ffecting iand (2nd Edition, p. 120) and stated tha::
‘ 'aragraph (c) was intended by “ts inference
> Injury to modify the extent to which, in
i s ordlinary jurisdiction, the court would
% 'nt injunctions. In that jusisaiction
ir‘unctions would be granted evem if the

pli ntiff could not bz personally interested
in 1forcement save out of a s nse of du-—r ~-

mors . obligation to others; u: "er parsgraph ‘e)

the objection must be related «o his ¢m

prop: ietory interest. Both this passage in Jolly
and t 'e corresponding passage in Prestun and

Newso suggest that paragraph (c¢) may be designed
to cc <r the case of the proprietorially =speaki~-s,
frivolous objection. For my part { would subgr=t™e
to tha- view."

The objections though coming fron different percong, oad submitted
separately on indiridual letter heads are virtuslly in identifical form, werd
for word with each ~laiming the same sum as compensation without regard to where
his lot is situated in relation to that of the plaintiff., This suggests that no
serious individual c nsideration was given to the objection and that it may have
been done “out of a . nse of duty or moral obligation to others”. An analysis of
Lord Russel's statemei.c which was wentioned in passing, by Lord Oliver shows that
the objection must be - 2lated tv the objectors "own rriprietory interest." 1 de
not cor:ider tha: these nhjections have niet that test. I consider them to be of
a1 ing’ ~*~m1dal rorure rud a mere form-lity,

Vet f:0 aleas vrer *ho ngszeg is that the p.  -irnl realities of the
situation must be considered. This ig rot 2 case as in i mard v Issa where

. - ——————
the owr -8 ¢ v cnell enclave of seven single dwelliras -rov' . 1ke one moraning
to find =. their next d%'; neigkbours 1f the mndiflcailon had been zranmted, six

blocks of threz-steorey bu.ldings comprising forty residential znartments

torethar wivh e~itles inc.oadirg ton swimelng pool-.
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Neither is it a case as in Stephenson v Liverant (1972) 18 W.I.R.

where the sole objector in a private residential sub-division would 1f the
modification had been granted awake to find adjoining his lot:
(a) One main apartment block two storeys high containing
elght separate self-contained flats;
(b) Three two-storeyed blocks each containing two apartments
(c) Two single storey units

These would result in the addition of at least fifty~-two persons

~over and above the number of persons who would normally be expected to occupy

two dwelling houses on the two adjoining lots.

In the instant case what do we find? A dwelling house designed to
glve the appearance of a single unit, the architecture of which 1s consistent
with the deeign and external appearance of the houses alr-~ady Luilt in the sub-
division, but capeble of accommodating two families because of its internal
dividing wall. Each unit would provide security for the other in an isclated
area of a crime prone parish, and by their very presence, would provide
additional security for the neighbourhood including the homes of the objectors.

I am satisfied that the proposed modification will not injure in any
way the persons entitled to the benefit of the restricticn.

It has heen suggested that approval of the proposed modification may
be the "thin edge of the wedge”. This argument assumes that the Judiciary is
incapable of exercising the discretion which parliament sz fit '> entrust

to it.

Each case m it be dealt with on its merits end the peculiar combination

of factors which may ‘e present at the time when the modification is sought may
not be present in ano her case at a later date. In the circumstances of this
case the modificaticr :»nlied for is granted.

No order as ' 0 costs.
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