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SUPREME COUR BRAK
KINGSTON LLIBRARY

JAMAICA

Tudyertent R uok

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA o
IN EQUITY
IN CHAMBERS

SUIT NO. ERC,184 CF 1987

IN THE MATTER of 13 Gainsborough Avenue
in the Parish of Saint Andrew being the
land comprised in Certificate of Title
registered at Volume 735, Folio 5 of the
Register Book of Titles. ‘

AND

IN THE MATTER of Restrictions relating tc
the Subdivision thereof.

AND

IN THE MATTER of the Restrictive Covenants
(Discharge and Modifications)Act.

Pamela Benka-Coker instructed by Paul Beswick of Ballantyne, Beswick and Company
for the Applicant.

D. Goffe and D. Jackson instructed by Myers, Fletcher and Gordon Manton and Hart
for Hubert and Pearl White, Lancia Manufacturing Company, Limited,

Kathleen Wehby, Ishmael and Hermenia Robertson, Anthony Vassel, and Gloria Hyltom,
the objectors. N e : ‘

Heard: May 15, 16, Novewber 5, and 29, 1990.

JUDGMENT

E {
Mr. Denzil Ferguson and his wife are the Managing Director and a

Director respectively of Gainsborough Develcpment Company Limited the applicant

‘who 18 the registered proprictor of land with a single family dwelling house

on it and which land is known as 13 Gaziusborough Avenue, Saint Andrew registered
at Volume 735, Folio 5 in the Register Book of Titles. It is a 10; measuring
approximately .66 of a acre more or less and 1s part of a Subdivision of lancs
formerly known as Barbican and is situated to the North of Barbican Road.

This development was laid out in 1951. As far as my own memory will periit

the areas to the North of Barbican Road having regard tc the type of houscs

that were constructed in that section were intended for the Upper income group

for residential purposes only and single family houses. The section tu the

South of Barbican Road was acquired mostly by the Middle income group and this
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was also restricted to siugle family houses. The predecessor in title to the
preseat applicant, oue Vera Wong had in zbout July 1982 made an unsuccessful
attempt to obtain planning permissicn to conmstruct & building which would have
called for a deasity of 67 rcoms per acre. The maxirum permitted density st
that time was 29 rooms per acre. Plenning permissicn was granted for her to
construct twc sets of three badroom semi-detached units (2 set of 3 bedroom
duplexes).

The present applicsnc acquired the lct in 1965 and in August 1985
cbtained planning permission to construct four three bedroom houses. The applicaut
built the preseut dwelling house which he and Mrs Ferguscn and their family row
occupies. It was while the process of the ccostructicn of the other three hcuscs
had commenced that an Injunction was obtained by cme of the cbjectors restrainiig
the further progress cf these buildings. The applicant was then cbliged to do
what they ought to have done from the very vutset of formmlating these development
Plans, that is to make an spplication to this Court under S. 3 of the EKestrictive
Covenants (Discharge and Modification) Act seeking to have the existing covenants
modified or discharged. That this was nct done until an cbjector took action oo
enforce what is her undocubted legal right is just ancther example of what is now
tc be regarded as a commen place situaticon and which is 2 daily cccurrence in the
Corpurate Area where covenants are honcured mere in the breach than in the
cbservance. One would have thcught that the local Plauning Authority wculd have

vbligatory

28 a condition precedent made it/that no application for planning permission cught
tu be considered by it befire such covenants as are in existence are removed by due
prccess. It is my view that in s far as secticn 3 (1) of the Act fixes "The
Town Plenning Authority or any person interested in any free hold land affected
by the restricticn in making the zpplication to modify cr discharge the covenants;™
this would mzke such 2n applicatiom tc the Court if it was successful, a comditicon
precedent to planning permission being given by the Authority.

The present applicants would now like to build; in fact have completed
an attractive dwelling house in which the Fexguscn's reside with their femily and
they were for a time engaged 1n the constructicm of three mcre such dwellings.
be that as it may, the applicant being restricted by the covenants, it has now
made applicaticn to the Ccurt tc have the restrictive covenants on the Title, tc

which the other lot owners zre entitled to the benefit thercof, modified.
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Of the six objectors, five live on Edgecombe Avenue which touches
Gainsborough Avenue at its western end. The other objector, Gloria Hyltom
resides almost directly in front of the applicant‘s lot. Having regard to the
location of 13 Gainsborough Avenue, being situated within a distance of zbout
five to six chains frow where Galnsborough Avenue sud Edgecombe Avenue,meet,
it is not at all surprising that most of the objecﬁors are residents from
Edgecombe Avenue. A vigirt to the locus revealed that, facing Gainsborough
Avenue at No. 13, tc the left there 1s one single family dwelling house befor.
one reaches to a large corner lot which is numbered on Edgecombe Avenue and is

the residence of one of the objectors. The residemce of all the other objectors

are in close proximity to Gailusborcugh Avenue. The mneighbeur of Mrs Hylton,Mrs Kathleewd

Wehbyy . whose residence is to the right is another large cormer lot alse
numbered cn ddgecombe Avenuz., The visit to the locus also revealed that
Gainsborough Avenus from the direction that I approsched it from Widcome Avenud,
runs in a directicn from east to west in what appeared to me tc be a straight
and undeviating path until it enda at the western boundary where it intersccts
with Edgecombe Avenue which runs from South to North., All the lots znd the
developments on them ag far as I was able to.obSQrve certainly within the
immediate neighbourhiocd revealed what was in complete conformity with the
permitted user as laid down in thes covenant which were annexed to the Titles
to these lots when the subdivision was laid out. There is at present on
Edgecowbe Avenue to the uworth and unot far from where Gainsborough Avenue aud
Edgecombe Avenue meet; one empty lot to the left as omne proceeds up Edgecouibo
Avenue. Gaingborough Avenue and the surrounding areas to the Eastern and
Westernly boundaries with Widcombe and Edgecombe Avenue presented one with an
atmosphere of a2 tranquil nature. The residences all scemed to be well |
maintained and had the sort of exclusiveness that;resuICS’from the acquisition
¢f a choice holding and what that carries with it.

This application has as its objective,; the modification of the
existing restrictive covenants numbered 1, 3 and 4 on the Certificate of Title
registered at Volume 735, Foliv 5 of the Reglscer Book of Titles and in so far

as 1s material now reads as follows:-
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"1, Tuere shall pe uo subdivision of tne land
3. N2 building of any kind other than a private
dwelling house witn appropriate cut buildings
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sooscuscsncconosssacsssBNull be erscted on the said
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4, The wmain building to be erccted shall face
the woad way and 0o building cr structure shall
be erected on the s2id land aear than sixty feet
to any road DOUNAALY .eooesscossocs .00 less than
ten feet from any other boOundary..scosoovenossoo’

wlbils

Tiie present applicaztion seeks the wmodification and/or discharge of tis
exilstlug covenants referred to above in so far as relevant to rcead.-

1.  Taere shall be no subdivision of the said
lang save and except into five lots comprising
four dwelling lots of aot less tinan three
thousand twe hundred square feet and not more
than four thousand two bhundred and fifty square
feet each, and cune cumaon area lot incluaing
roadwey for the aforesaid dwelling iots of wuot
less ¢han nine thousand, two hundred and fifty
square Ieet, which way be Strata Lots in
accerdance with the provision of the Registration

e

{(Strata Yities Act).”

3. o buiiding of =zny kiad other than 4 private
dwedllivg houses with appropricate out-puildings
thereote and to be occupled therewith shiall be
erected on the sald lend and the value of such
private dwelling houses and ocut-buildings shall
1o the aggregate uot to ve erected in the said
land nearex thuan twenty feet to 2uy road,

4., Ko building to be erected on the said land
shall be wrected on the said land aearer than
tweuty feet to amy road boundary which the saume
way face nor less than ten feet frowm any other
boundary thereof aund all gates ana dours in or
upun any fence or openlng shall cpen inwards
and ail out buildings shell be wrected to the
rear of the preamises.”

The grounds upon which the application is based is set out at paragraph
13 of the affidavit of benzll Fergusou, the Managing Director of the applicant
Company, swort: to on Zuth Octover 1958, The deponent stated:-

"(a) That the proposed wodification will
not injure the perscons entitled to the
benefit of the said restrictions.”™

(b) That the continued existence of the said
restrictions would unless wodified ilupede
the reasonable user of the saild lands for
private purposes without securing to any
persous practical benefirs sufficient in
nature or exteut te justcify the continued
existence ¢f such restrictions without
mnodification.



(¢} That by reason of tihe character aund
chauges 1 the neighbourhood, the aforesaid
ougat to be aeemed obselete. That the premises
is situated in an arez which has pecome
incressiugly characterised by wnultiple town-
house dwellings on one property and that the
proposed cuustruction does not du any way
reduce tie value of the other dwelling houses
"""" N in the ares or negatively chauge the characier
(_/ of tue neighbourhcoed.

(d) That the persons cf full age aud capacity
for che time being entitled tu the benefit of
the restricrions have agreed either expressly
cr by iwplication by thelr acts or omissions
to thoe sane pelng mwodified.”

These grounds wihea sramlacd encompuss almost verbatim those us st

out in section 3 (1) A-D of the Restrictive Covenants (Uischarge and Moddfic tiou)
hct, although anot framed in the sawe orver. The present Act in so far as ic iz
vvvvv wodelled on section 84 of the iaw of Property Act (U.n.) prior to its amendment

in 1549, also wesns that the Buglish cases iu so far as relevaut are applicable

and of assistonce in applications of this nature. This cbsexrvation was uade ag

far oack as 1961 by Waddington J. (2g he then was) in Ke Constant Spring aud WoLbTu

Estate [19060]) 3 W.I.x. 270 at 273 A-B. A similar observation was madz as recs

£

as 1960 by the rfrivy Council per dictum of Lord Oliver of Ayluwerton in Staunsy:

and others vs issa [1986] 34 W.I.8. 198 at 191 (J) and 192 at (4) - (G).

It is trite law that fn seeking to establish a basis for the modificatio.

(:j of the ezisting covenamts  the burden of proof is on the applicant to satisiy che

e

court oun the greunds he propounds that the rsstrictions he seeks te be modified
should be so wodifieda. Toere is no correspounddng burden of proof on the cdjeciors
in as wuch as tney are seeking to protect an existing right that they have in
preserving che benefit of the cuVenants to widchi they are entitled. If the
applicant in being able to estavlish one of the gounds, he may be entitled to su
order. However, even 1f he succewds in sc dolng it does not follow chat hie wiil
obtaia the order scught as there is still a discretion in the court as €0 wiatuaor

( ;} to grant or refuse the application if there is proper and sufficient grounds ior
a refusal.

These covenants affects o lot of land approximately .66 of an acre
situated at 13 Gziusborcugh Avenue, in Saint Andrew. This lot was originally port
of a larger tract <f land cowprised in certificate of Title registered at
Volume 453 Folio 56 which was subdivided in 1951 and is part of a larger plot of

land kuowin as barbicau.



The develcopment iu so far as it relates tu Galusborough Avenue indicaices
both from the plasauetric map of tuw arca and frowm a visit tu the locus thav o
the extrewe eastern end of this Avenue is Widcombe Avenue wihich rums in South
to North directivn and at the Westernly end is.Edgecumoe Avenue which also runs
from Sovutn to porth. Goinsborough Avenue is situated from east to west iu an
almogt straighe anc undeviatiug path meeting the two Avenues at either end.
As une traverses Gainscorough avenus from the direction of Widconbe Avenue, you
are lmmediately struck LY the presence of & row of uneatly preserved single family
dwellings situated on 8ither side of the roadway which changes with a stark
applicatiovn. 1 say this vecause, but for the presence of a beautifully comstructad
dwelling house un this lot which is in keeping with tie permitied user and Cthe
covenants now ia rforce, chnere elsy now exists what zppears to be the shell of
sowe partly coustructed buildings which frow appearance have gone beyond
foundation level and the construction of the outer walls aud which seew to De
approaching the stage of the belt-course. Although the Town and Country Planuin,,
Authority have given their approval to the proposed developuent of "two semi-
detached flats comprising, four dwelling units,” no attempt was wade by either
the Authority or the applicant under Jection 3 (1) of the Restrictive Covenaiit
(Discharge and Modification) Act, in sceking to wodify or discharge the existing
covenants which rcstricts the development to that of a user in keeping with
Ya gingle dwelling house with out-buildings.” It was tnis attempt by the applisauc
to commence these other stiuctures in what amounted to 2 clear breacnk of the
existing ccvenant. which resulted in an Interlocutory Injunction being granted
to one of the ovjectors in C.L.1987/R016 which brought a halt to this constructivo.
It was this acciun on the part of this objector that has lead to the present
application.

The affidavit of the objectors filed in response tc that deponed to

is

by Denzil Ferguson/in Standard forn and are in substance and effect similar in
content. To summarise them they state in so far as is relevant that.-

l. That the Act (referred to supra) does not apply
to this matter,

2. The objectars bought the saild lands and erected their
houses in keeping wich the existing covenants - which preclude:-

1. Ay sub-division of the respective lots,
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2. No building other than a private dwelling house and
other cut-bulldings appurtenany thereto.

3. The said dwelliug house to be so constructed as to
face the roadway and to be situated at a distance
of sixty fect from the roasdway aad not near than
ten feet from the pearest voundary,
At tie ocutset of the hearing the court was informed by learned couunsel
for the applicant that no reliance wes belng placed upon grounds (b) aund (e)
as set out at paragraph 13 of vir. Ferguson's Affidavit in Support of Suwammons.
These two prounds are in effect sindlar to section 3 (1) (2) and (b) of the
act. These grounds were, however, certainly in so far as section 3 (1) (2)
is concerned oot entirely abandoned in argument. Learined Counsel for the
applicant sovugnht to rely in the wein upon (a) and (a) uof the grounds at
paragraph 13 (referred to supra) which grouads are identical to section 3 (1)
{c) and (d) of the Act.
In so far as (d) (Supra) sought to allege that
“sersons of full ape and capacity for the time
tilige veing entitled tc the benefit of the
restrictions have agreed either expressly
or by lwplicaticn Ly their acts or omissions
to the same (the covenants ) beiny wodified,™
and having regard to the six affidevits sworn to by the cbjectors one of whom
resides on Galnsborough Avenue and all of wiwm are persons who have the benefit
of the covenant and hence a proprietory right in having the same enforced;
this ground is untenadle. Section 3 (1) (¢) of the Act iam s¢ far as it is
waterial statessi-
Wetne #ho Hare & . f ll aga and canacit
that the persons of full age and capacity
for the time being or frowm time to time
entitled to the benefit of the restriction.

¢ 0 ©0O00DDOOO0D0BBOOLONADOEVHOOO0O0CEOGGGELOODOI OO0 OO

cescoccnscanansacsaascsasseascoAVe agreed
elther expressly or by dwplication by their
acts or ouwissions to the same being
discharyed or modified.” (Emphasis mine)

These words when exawmined in my opimicn clearly and unequivocally
imply and when properly construed refer to all the coVenantees . who qualify
as beneficting therefrom and not to scme of them. Once the rights of these
six proprietors to object to the application is recognised then this ground
1s ummeritorious and wust fail. It was not surprising, therefore, that although
the only ground which was abandoned in argument was what was in effect sectica 3
(1) (b) of the Act, nut much time was spent by learned counsel for the applicant

in argument on grounds (c) and (&) ~ (Sectiom 3 (1) (a) and (c) of the Act).
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Most of counzel’s time was spent on ground {a) ~ (Sectiom 3 (1) (d) of che acy)

windlchh for ewmphasis roeads:-

That Che preseat wodification willi not Lujure
the pwrsoms entitled to the heaefit of the
sald cestricticu,™

It way suffice o suate thet although seccion 3 (1) (a) of the ict

was touched uwpon an arpucent, aithough counsel had weacioned at th

@

she uid wot Intend to rely upon it, the visit uade Dy the court and
to the locus revesled thst LUy uno streteh of one's imaginstion it be seriocusity
conteunded that cthe area witidn Gainsborouph avouue and ite ilmaediate environs
could e regarded as having becn alterad in tone and character in a uwannwen

rendering the exiscing covanants obselete. In this regard, couansel's

outset iun relaclon €0 this ground wes uot ac all surprising ouc io so far as sos
did press some waterial in arguaeuc, 1t was sufficieut to cause ume to pive saericus
thought to it.

To summariue her submissions 1t was coutended on behaif of the
applieant thati~
1. The six cojectors will nov we laojurad Dy the Modification sougiit,

2. The proposec development whlch wore commenced are entirely in
geeping with the use of the premises as dwellings.

3 The parent Titie relating to the. lands the subject of the
suvdivieion (oad tonls e common greund) indicates thai the
subdivision was originally 13id out inm 1951,

b, The evidence contained in thoe affidavit of Lloyd Davis, a
Chartered Surveyor frow allisom, Pitter and Associates in
relation to thae report of au appraisal done by hin of the
proposed development and stating that the proposed
developuent will uot result io any injury to any of the
sald odjecturs.

5. The preseat resildential nesds in the corporate area are
now guite difforent rrom that existing in 1551 when the
sub-division was lald vut.

In so far ag the report of mr. Lloyd Davic, a Chartered Surveyor sud
Plamner would agpear to be suggesting cnat there sxists o case, baving regard
to sucletal needs for nouses cof a particular quality and towards supporting
the case for a higher rather than a lower density in creas including that tne
subject of the preseut application, and laudable as the wmotives of the developors
may =t first appear oy the proposed construction in sceking co attowpt to alleviate

the present housing shoviage, 1t has to be appreciated from the very outset th

Lowever, wueh ki. Duvis® report would tend to suggest that there have Seeuw cho

in certain sections oif the wider community of Barbic:n as distinct from what Loy



properly be reparded ws the dmmediace aeighbourhood that 1z part of Gainsborcugh

Aveiue and its envirvens, the visit to che locus revealed thet tnils aeighbourhoo.

)

nas remalited uusffccted by any caange from = lewer o o wipgher Jdeusity. Buch

chauges as nave In foct Cowau plece would uot fu auy event affeet the rightso

of the covenantess; in wnose favoer Che covenasnts wow rai, Trom lucistdie ou

thelr sirict e ol vights oy enfoveling thoem anoe bieveby preserving withoat

sacltey O Ond i :JL.wu_J urined as Lt now <xista.

MOUATICALICH Che Touwae aue cus

Vhere Deilug auy woolfiention i che exlstiny

Lo the fact taat Cue opplicant

srerilises ia tuwedr use 0f the eaid Lot o

thiat 20y such rofusol would Lnpeds the raesonable user of the land for privaie

purposes without securing

to any person practical benefite sufficiont dn naturs

ecxistence of the covenant witiout woaifican

OY extent te justily

(Vdde scerion 3 (1) (0) of the said Aet)y. This is s0 as tue applicant has
carried cut the coustructica of o Jwellivi, Douse in confvreity with the coves

53 chey now exdsts.

e opring Bstate (referved to supra) Waddiogtow J. at puge

273 5 - ¢ relied do support on the dletws of Lovd Eversied MoK in ke Ghey @i,

Galtow's Application [1457] 5 acf.K. ob pg 100 wiers the leavrned Judye 82103~

)

"L do bo

tu say
arasrapn (a) of 3. 6d (1) of tae Loaw of

Prdyuttﬂ uﬂt 1925 {(U.K.) was avt 1ovoked

30 Lhat tue louguage 0f the Juuge was really

relatad torelated only to the two olter-
‘i aative Srouncs, wnlch were comprahended in
ruph (a) put che citation adopted, as
Dy homer L.d. in this court sceus tO
lavation of
b, Lmeause 1t 1P“L”J@mu tiwat
Bo be Gomne if the applicant is to
succee] 18 something for wmore thon to show
fnut tooan dupartial pronner | icants
prqpoaui wight be called =s ;ych O el
raas ox.,":- DIG ﬁ.hl_%

Al applacont aust affirwaciveiy prove that

vine o other of the groands o the juris-
dicticn has baewn estaciisbed znd uanless that
i “lf Ve, Lhe PELSBODL Wi has che p"'wurieﬁ:orjy
i cuveasntees OF convroiling the

Wi Ok the proverty ag ho muulrca iR
orotecting nle own proprietsry intzyest, is
envitied o contiaue €O enjuy € propri¢tory

Vi e

rizgng.” Euphasis mine).,

>

Pt

would venture to adopt tals statement as deing apposite tu tioe

facts and circuwastanccs of tuls present casa.
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On the basis of the submission the determination of this matter does
(::ﬁ not pose much difficulty, as from the principles to be extracted from all the
local and the English authorities inr so far as they are relevant, it is abundantly
clear that once it is concecded that there have been no changes in the character
of the neighbourhood or some other such circumstance zs to lead a Court to cone
to a conclusicn that the restrictions cught to be deemed cbseletv, then it woeuld
seew logically to follow that for the Court to allow or permit any modification ox
discharge cf the existing covenants by permitting an alteration in the user ¢f the
1ot 1v question, would thereby resuli in injury, {(using that term in its wider
(::> ccutext) belnp caused to the existing covenantees.

There is mothing tu sugpyest that such covenants zs were imposed in 1951
when the subdivision was laid cut were not created for the benefit of all the
persons who purchased property therein., 1In sc far as the immediate area in questirn
had remained in effect coe which the user has been in conformity with the existing
covenants Dy the erection ¢f & gingle dwelliy; hcouse on each leot, it would be ddie
tu contend thet such use to which the szpplicents propose to develop the lot, which
is the subject of the present zpplication; has any other cbjective but to bemefit

(\/) the personal interest cof the cevelopers to the exclusicon of the cverall interest
cf the existing covenantees. To zllow the constructicn of three (3) other dwellings
as the plens ammexed Lo the reccrd indicate, will mot only result in a density
tctally cut of chorzeter with the uge to which the other lots heve been put, but this
would zlsc in so far as the tone sod character of the immediste meigphbourhood is
cenecernad destroy the very privacy whichi the size of the 1lots and the houses in the

wanner of their comstruction now virtuzlly guarantees tc these persoms.
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the sct); this was in effcer the ouly

substantive zrounc on waich any gerious argument wss advauced. What the courtn

wug asged to its mdnd €0 was thet as

proposed Jevel
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oujectors (covenauioess) as such g development would vesult in theilr projpertic

o

appreciceting in value in wmoney terms. The short answer . this submission iz
thot wiven the fact that 4t has baeen counceeded that the character of the
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eighvournood has not sitered materizlly so asg to render the covensants

© propossd ¢ wowould dn effeet &o
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extra traffic awmd the wesultlag
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What tho existiug covw

Lower deasity znd other vuch ancalties which wnudes to their Lenefic aud which
they ccguired winen they bought inte cuis suolivision by purchestu, their lots

and vaillding their hous:

anc net werely any fdoauncicl venefit which wilk

«cerue to them ss a result of the coustrucrion of any high clzss developaent.
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Jn the other nsud the gpplicant also camiot cumplain that tney are

2 5 . . . o

boeing sterilised in thelir wuse vy oeding unable tou properly gevelop thedr lot

as not ouly diu they puccange it in 1905 with full knowled.o Of fhe existing

-

covenants vud fowy have constructea a dwelliny bhouas of a stature in Keeplu)

witiz the covenanbs s They aow ezdst.  Hoveover, ceterniniay whother thu
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prosused cpplication will op will wot caouse dnjury to the existing covensutees
the strict critericn os the learned editor of Preston a2und Wewsowm on Kestrictive

Covenzals Feh diivion puts it at page 2565~
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