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INTHE SUPREME COURT OF JUDICATURE OF JAMAICA JAMP.I@A 

I I N  COMMON LAW 

SUIT NO C.L. 1991/A-130 

BETWEEN KAMRAN ABBAS 

A N D  BANK OF CREDIT AND COMMERCE 
INTERNATIONAL (OVERSEAS) LIMITED 

' ( I N  1 LIQUIDATION) 

PLAINTIFF 

DEFENDANT 

1 Enos Grant  Esq. ,  f o r  P l a i n t i f f .  

John V a s s e l l  Esq. ,  i n s t r u c t e d  by Dunn, Cox, O r r e t t  and Ashenheim 

f o r  Defendant.  

HEARD: 1 8 t h ,  1 9 t h  June ,  1996, J r d ,  4 th  
October ,  1996 and 1 5 t h  May,'1997 

ELLIS, J. 

CJ The p l a i n t i f f  c l a ims  damages f o r  b reach  of  an  employment 

I c o n t r a c t  between p l a i n t i f f  and defendan t .  The c o n t r a c t  was t e r m i -  

1 na t ed  by t h e  p l a i n t i f f s  r e s i g n a t i o n  on 8 t h  May, 1991. The p l a i n t i f f  

I contends  t h a t  by t h a t  c o n t r a c t  t h e  de fendan t  was o b l i g e d  t o  deduc t  

1 an amount o f  money from t h e  p l a i n t i f f ' s  emolument and match t h a t  

I amount. Tha t  t o t a l  would be k e p t  by t h e  de fendan t  i n  a  P rov iden t  

1 Fund h e l d  by T r u s t e e s  f o r  t h e  b e n e f i t  of  i t s  i n t e r n a t i o n a l  employees 

o f  which t h e  p l a i n t i f f  i s  one. A t  t h e  d a t e  of  h i s  r e s i g n a t i o n  t h e  

p l a i n t i f f  s a y s  t h a t  an  amount o f  U.S.$42,178.52 was due t o  him from 

1 t h e  P rov iden t  Fund. I n  a d d i t i o n - t o  U.S.$42,178.52 he c l a ims  c a s h  

1 b e n e f i t s  i n  U.S.$9.880.50 making a  t o t a l  o f  U.S.$52.059.40. H e  

1 a l s o  c l a i m s  J$22,018.43 a s  a d d i t i o n a l  b e n e f i t s  f o r  l e a v e  encashment 

1 and r e l o c a t i o n  expenses .  

I The defendan t  d e n i e s  t h a t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  any 

b e n e f i t s  from t h e  Bank of  C r e d i t  and Commerce I n t e r n a t i o n a l  (Overseas)  

Limited ( I n  L i q u i d a t i o n ) .  

That  d e n i a l  i s  based on t h e  f a c t  t h a t  t h e  p l a i n t i f f ' s  c o n t r a c t  

of  employment was w i t h  Bank of  C r e d i t  and Commerce I n t e r n a t i o n a l  S.A. 

The de fendan t  does  n o t  admit  t h a t  t h e r e  was any c o n d i t i o n  i n  

t h e  p l a i n t i f f ' s  employment c o n t r a c t  which r e q u i r e d  him t o  make any 

c o n t r i b u t i o n  t o  t h e  B . C . C . I .  Employees P rov iden t  Fund. However, 

t h e  de fendan t  admi t s  t h a t  i f  t h e  p l a i n t i f f  became a  member of  t h a t  

1 Fund he  would, on h i s  r e s i g n a t i o n ,  be e n t i t l e d  t o  payment under t h e  



r u l e s  o f  t h e  Fund. 

The de f endan t  d e n i e s  a l l  t h e  c l a i m s  o f  t h e  p l a i n t i f f  t o  be  

re imbursed  and f i n a l l y ,  c o u n t e r c l a i m s  a g a i n s t  t h e  p l a i n t i f f  a n  

amount o f  J$55,542.09. Tha t  amount i n c l u d e s  income t a x  p a y a b l e  by 

- t h e  p l a i n t i f f  b u t  which was p a i d  by t h e  d e f e n d a n t  and r e p t a l  and 
L' 

c o s t s  o f  u t i l i t i e s  which were n o t  p a i d  by t h e  p l a i n t i f f  f o r  t h e  

p e r i o d  1st J u l y ,  1991 t o  3 r d  August ,  1991. 

Was P l a i n t i f f  employed by t h e  Defendant?  

I f u l l y  a g r e e  w i t h  M r .  G ran t  t h a t  an  a f f i r m a t i v e  answer t o  

t h e  q u e s t i o n  w i l l  s u b s t a n t i a l l y  g o  t o  a  d e t e r m i n a t i o n  o f  t h e  v a l i d i t y  

o f  t h e  p l a i n t i f f ' s  c l a i m s .  

The p l a i n t i f f ' s  c o n t r a c t  o f  employment i s  i n  f a c t  worded a s  
r--- 

L" between h imse l f  and Bank o f  C r e d i t  and Commerce I n t e r n a t i o n a l  S.A. 

The p l a i n t i f f  however s a y s  t h a t : -  

(i) between October ,  1984 and May, 1991 
he worked i n  Jamaica  f o r  t h e  de f en -  
d a n t  on t h e  d i r e c t i o n s  o f  l o c a l  
managers Messrs. A l a v i  and Jawaid .  

I 
I 

(ii) d u r i n g  t h a t  p e r i o d  he  was p a i d  by 
t h e  d e f e n d a n t  a s  ev idenced  by pp.  
14-16 o f  E x h i b i t  1. 

(iii) a l l  s t a t u t o r y  d e d u c t i o n s  were made 
from t h e  p l a i n t i f f ' s  s a l a r y  by t h e  
d e f e n d a n t .  

Those t h r e e  c i r c u m s t a n c e s  he s a y s  a r e  adequa t e  i n d i c a t i o n s  

t h a t  t h e r e  was a  r e l a t i o n s h i p  o f  employer and employee between t h e  

p a r t i e s .  

~ e l i a n c e  i s  a l s o  p l a c e d  on t h e  f a c t  t h a t  The I n t e r n a t i o n a l  

O f f i c e r s '  S e r v i c e  B e n e f i t s  and Rule o f  1 7 t h  J u l y ,  1989 d e f i n e s  

"employer" a s  "any member o f  t h e  B . C . C . I .  g roup  t o  'whom t h e  o f f i c e r s  

IC' 
s e r v i c e  may be  t r a n s f e r r e d . "  I u n d e r s t a n d  t h e  p l a i n t i f f  t o  be  

--- s a y i n g  t h a t  s i n c e  s e r v i c e  was t r a n s f e r r e d  t o  B . C . C . I .  (Ove r sea s )  

L imi ted  and i n  t h e  l i g h t  o f  t h e  d e f i n i t i o n  o f  "employer" i n  t h e  

Rules  o f  1 7 t h  J u l y ,  1989 t h e  d e f e n d a n t  was h i s  employer .  

M r .  G ran t  c i t e d  no c a s e  law i n  s u p p o r t  o f  t h e  arguments  

advanced on t h i s  p o i n t .  H e  was c o n t e n t  t o  submi t  t h a t  t h e  c o u r t  

shou ld  n o t  be  c i r cumsc r ibed i  by t h e  l e g a l  t e c h n i c a l i t i e s  o f  s e p a r a t e  

c o r p o r a t e  p e r s o n a l i t i e s  and shou ld  f i n d  t h a t  t h e  r e a l i t i e s  o f  t h e  

s i t u a t i o n  i n d i c a t e  t h a t  t h e  d e f e n d a n t  employed t h e  p l a i n t i f f  i n  



Jamaica. 

Mr. Vassell, not surprisingly, argued in rejection of all 

that the plaintiff advocated. He said "employer" as defined in The 

Rules relates only to The Rules so as to include the plaintiff as 

- a beneficiary in the Provident Fund. The case of Anglo-Austrian 

Bank, Enemus (Vogels Application) 1920 1 CH.69 was cited in support 

of his contention. 

I In that case, the plaintiff was appointed a manager of a branch 

1 of a German Bank by a contract which was executed in Germany. That I 

i 
I branch of the Bank was located in England. On the outbreak of war 

between England and Germany in 1914 the Branch was closed and finally 1 
I 

1 wound up in 1918 under The Trading with The Enemy Amendment Act of 

I The plaintiff was paid for his services to the branch up to 

1 the date of the winding up of the branch. 

1 The plaintiff then sought compensation for wrongful dismissal. 

The Court rejected his claim holding that the contract of 

I employment which was executed in Germany was the governing document. 

~ The plaintiff's rights were determinable by that document. 

1 Guided by the principles extracted from that case, I am 

C -  
, constrained to hold that the governing document in this case is that 
I 

1 which was made between the plaintiff and B.C.C.I. S.A. The Bank 

' 1  of Commerce International (Overseas) Limited (In Liquidation) is 

I not the plaintiff's employer. 

i However, if my application of the Anglo-Austrian Bank case is 

~ wrong, I nevertheless must hold that the defendant is not the 

plaintiff's employer. 

, ,-X, To so hold, involves my considering the four indicia which 
I L" 
I make for the finding of an employer employee relationship. In the 

case of Short v. J. & W .  Henderson Limited (1946) '62 T.L.R. 429 

Lord Thankerton stated those indicia to be: 

I (i) the power of selection of the employee. 

I (ii) the payment of wages or other renumeration. 

1 (iii) the right to control the method of work. 

1 (iv) the right of dismissal or suspension. 



I I n  t h i s  c a s e ,  t h e  p l a i n t i f f  was no t .  s e l e c t e d  by t h e  de f endan t .  

The de f endan t  d i d  pay t h e  wages t o  t h e  p l a i n t i f f  b u t  I ho ld  t h a t  

~ t h e  de f endan t  a c t e d  a s  an a g e n t  o f  B . C . C . I .  S . A .  

~ The p l a i n t i f f  i n  h i s  work was s u b j e c t  t o  t h e  c o n t r o l  o f  t h e  
I 

l o c a l  managers o f  t h e  d e f e n d a n t ' s  Bank. However, t h e r e  i s  no doubt  

t h a t  t h o s e  managers were a c t i n g  f o r  B . C . C . I .  S . A .  and n o t  f o r  t h e  

de fendan t .  

The ev idence  i s  t h a t  t h e  p l a i n t i f f ' s  r e s i g n a t i o n  was accep t ed  

by t h e  B . C . C . I .  S . A .  and n o t  t h e  de fendan t .  

I None of  Lord Thanker ton ' s  f o u r  i n d i c i a  i s  a p p l i c a b l e  t o  t h i s  

c a s e  and I am t h e r e f o r e  f o r t i f i e d  i n  my view t h a t  t h e  de f endan t  i s  

n o t  t h e  employer o f  t h e  p l a i n t i f f .  

I n  t h e  l i g h t  o f  what I have concluded,  t h e  p l a i n t i f f ' s  c l a i m  

t o  be  an employee o f  t h e  de f endan t  f a i l s .  

Tha t  c i rcumstance  does  n o t  r e q u i r e  m e  t o  c o n s i d e r  t h e  meri ts  

I o f  t h e  p l a i n t i f f ' s  c l a i m s  a s  t o  what i s  owing t o  him. Those c l a i m s  

a r e  t o  be determined a s  between t h e  p l a i n t i f f  and t h e  p rope r  de fen-  

d a n t .  I w i l l  a l s o  make pronouncement on t h e  c o u n t e r c l a i m  

advanced by t h e  de f endan t .  T h i s  i s  because  t h e  de f endan t  obv ious ly  
I 

f- '-., ac-ted for  B . C . C . I .  S . A .  and n o t  on i t s  own b e h a l f .  

i- Before  I conc lude ,  l e t  m e  s ay  t h a t  a  prime f u n c t i o n  o f  a  judge 

I i s  t o  r ende r  a  s o c i a l  s e r v i c e  which i s  t o  endeavour t o  remove a  

s ense  o f  i n j u s t i c e .  But i n  r ende r ing  t h a t  s o c i a l  s e r v i c e  c e r t a i n  

I r u l e s  a r e  t o  be obeyed. I n  t h i s  c a s e ,  which i s  founded on b r e a c h e s  

o f  a  p e r s o n a l  r e l a t i o n s h i p  t h e  r u l e s  r e q u i r e  e i t h e r  e x p r e s s  o r  

impl ied  i n d i c a t i o n  o f  such a  r e l a t i o n s h i p .  N e i t h e r  i s  p r e s e n t  i n  

t h i s  c a s e  t o  r e n d e r  t h a t  s o c i a l  s e r v i c e  o f  removing a  s e n s e  o f  

1 - -  ; i n j u s t i c e .  




