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IN CHAMBERS

HEARD ON the 16th, 21st, and 22nd and 31lst days of January, 1997.

... COURTENAY ORR, J

The plaintiff filed bhis undated writ.and a summons for intcrlocu-

tory injunction on 17th Dccember, 1996. The summons was first fixed

'fiformhcaring_oanhristmaswEvc,,199ﬁhwbcforc Ellis J, who thcen granted .-
...-an_injunction for fourtccn days -and it.was thoreby ordercd that: '

(1) The defeondant,..its .agoents. and..scrvants be restrained
from re-cntering service station situated. at 60 Gilmour -
Drive, for the purposcs of taking posscssion, or doing any
act whatsocver calculated to interfere with the plaintiff's
continucd usc and quict cnjoyment or to compel him to give
up posscssionyof the premises and in particular any act
intended to disrupt the continuation of the normal busincss
of thce plaintiff at the Scrvice 3tation.

(2) The defendants, its agents and scrvants be restrained from
taking any action whatsocver against the plaintiff om or
pursuant to thce porportcd notice to guit dated the 10th
day of Scptember 1996". |

The plaintiff mew sccks, by a summons datcd 6th January, 1997, )

an cxtcension of the injunction until the trial. of the action.




THE BACKGROUND TO THE DISPUTE

The defendant hereinafterwards called "Esso" is the éwnor and
Jandlord of prcmisces known as 60 Gilmour Drive, Kingston 20. Thesc
prcmiscs arc located at the interscction of Washington Boulevard and
Molyncs Road, Kingston 20, St. Andrew, and housc an Esso scrvice
station. ;

Somctime in 1988 or 1989, at thce invitation of Esso, the plain-
tiff took over the operation of the service station. He paid Esso
Four Hundrcd Thousand Dollars ($400,000.00), for the goodwill. At
the time of his assuming the running of the scrvice station it bhad
been closcd for almost a ycar. From late 1989, the terms of his
posscssion and opcration of the scrvice station were contained dn
scveral successive lcasces for torms of oﬁc yecar.

In December 1995, the plaintiff contered into negotiations with
Esso for a new threce (3) ycar lcasc. They did not agrec on the teorms
of such a lcasc and cventually in March 1996, the plaintiff signed a
ncw "one ycar lcasc" stated in clausc 1 {(a) as cxpiring on 3lst
Dccember, 1996.

In 1995 and 1996, lcascs arc identical in many respects cxcept
for cxamplce in the amount of rental rescrved. There is however a gap
in the 1996 lcasc document. In both the 1995 and 1996 lcascs clausc
5 (c) containcd provisions cmpowcring Esso without advice to forthwith
torminate the lcase in certain circumstances, but in the 1996 lcasc
document thosc provisions arc last rcecorded up to clausce 5 (¢) vii at
the end of page 12, and page 13, begins with two linces which by thom~
sclves arc unintclligible but correspond to the last two linces of
clausc 5 (c) of the 1995 lcasc. Thercafter the terms of clause 5 in
both documents arc similar and contain clauscs (f) and (g).

(¢) The tcnancy crcated shalll terminate automatical.ly

at the cond of the term for which the same was madce.
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If the tenancy be continucd by mutual consent

beyond such date of expiration of the original

term, then in the abscence of a written agrecment to
the contrary such continuation shall bce deemed to be

a tenancy from ycar to ycar commencing on the datce on
which thc¢ previous term eoxpired and terminable on the
occurrcnce on any of the cvents sct forth in clausce 5

(c} hcrcof or by cither party by giving threce (3) months

writtcen notice expiring on the last day of any calchder

month, but othcrwisc upon thc same tcfms and conditions

as contained in this agrecement”.

The portion underlined consists of the two unintelligible lines
at the end of the gap in the 1996 lcasc document.

Another oddity is the fact that the scrvice station actually
cncompasses three parcels of land for which therce arce three scparatc
titles, and arce actually Nos. 58, 60 and 62 Gilmour Drive. Further a
Cortificate of Excemption under the Rent Restriction Act was isaucd fov
60 Gilmour Drive. Indced throughout the lcasce agrecments cexhibited and
the corrcespondence between the partices and on the plaintiff's lettoer-
hcads, the location of the service station is always given as 60 Gilmour
Drive.

On Monday, Scptcmber 16, 1996, a notice to gquit was scrved on the

plaintiff. It was couchcd in the following termss

NOTICE TO QUIT

We Nunces Scholceficld Delcecon & Company
Attorncys-—-at-Law and Agents for your

Landlord Esso Standard 0Oil S.A. Limited

hereby give you notice to quit and deliver up
posscssion of all that parcel of land situated

at 60 Gilmour Drive, Kingston 20, in the Parish

of Saint Andrew together with the Scrvice Station
and fixturcs thercon, which you now occupy as a
tenant for a term of onc (1) ycar commencing on the

1st ¢ay ~f January 1973, and cvpiring on tbe 3lst

day of December, 19°6,




under a written Leasc Agrecement dated
25th March 1996, on or bcecfore the 31st
day of Dccoember 1996.
AND FURTHER TAKE NOTICE that thc rcasons that
this noticc is scrved on you arc as follows:

(a) To notify you that thc tcnancy crcated by written lecasc
agrcement dated the 25th of March 1996, cxpires on the 3lst
day of Dcccmber 1996, and will not be renewed by your landlord.

(b) To notify you that you have committced brecaches that fall under
clausc 5 (¢}, (vii}, of the said Lecasc Agrcecment dated the 25th
day of March 1996, in particular you have failed to comply with
the provisions of clausc 3 (h) of the said lcasc agrcement.

Datced this 10th day of Scptember 1996. |

NUNES SCHOLEFIELD DELEON & CO.

Por..

Landlords, Attorncy-at-Law and Agcent”

Clausc 3 (h) rcads:
The Tenant HEREBY COVENANTS AND AGREES with Esso as follows:
(h) To attend rcegularly at and personally supervisc
and managc to standards from time to time
rcquired by Esso, the Scrvice Station in the
lcasced premisces on a "whole time basis".

The notice to quit was accompanicd by a covering loetter dated
Scptomber 11, 1996, and signed by Mr Donovan Jackson from the
Attoxncys-at-Law for thce defendant. The material part rcads as followss:
"Re: Leasce Agrecement - Premisces 60 Gilmour Drive,
cxpiration of onc ycar term on December 31 1596. We arce
Attorncys-at-Law and Agents for your Landlord Esso Standard
0il S.A. Limited. Our instructions arc to confirm their advice
to you that the tcnancy crecated by the written leasce agrecment
with you datcd March 25 1996, cxpires on the 31st day of Dec ember

1996, and will not bc rcencewed.
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For the avoidance of doubt, we enclose herowihii
Notire to ¢uit and deliver up posscsgico of tho
premises on or before the 3lst Decembor 1996%,

The issuc of goodwill is a bonc of contention and in this conneg-
tion it is important to notc that the 1996 lcasc document as well as
the 1895 lcasce agrecment contain as clausce 3 (yv) a "goodwill cxclusion
clausc” which rcads:

(3) "The Tenant HERERY COVENANTS AND AGREES with
EssO as follows: ecieeenea

(y) At the expiration or socncer determinaticen howsocver
of this Agrcement, not to make any claim against
Esso for goodwill and to such cnd it is hercby
cxpressly agreed that Esso shall not be liable to
compensate the Tendnt for goodwill of any sort or
description {(if dny) daccruing by virtue to the Tcenant
opcrating the Scrvice Station pursuant to this
Agrecment® .,

After a notice to guit, there was correspondence between the partics,
sometimes through their Attorncys-at-Law. There were also some three
meetings between the plaintiff and Essofs management, the last of which
was on 193th November 1996, but Esso remained firm in its position that

it wos undcy o obligation to pay compensation for goodwill to the

!

sbainti

-
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2 and that he should deal with the incoming dealer. Esso insis-

L

ted that it had no intontion of ncgotiating that mattexr with the
plaintiff, oxr rcnewing tho leasco.

By virtuc of a copy of its letier dated 6th December 1994, to
#olvin Chung, Esso informed the plaintiff that that gentleman had been
choscen to replace him as the dealer for the Serxviece Station. In that
letter Esso also requested Mr. Chung to commence ncgotations with the

plaintiff.

THE SUBMISLIUsS ON BEHALF OF THE PLAINTIFF

Dr. Barnctt submittced ag follows:s
Sheer business sconsce indicatod tha* having regard to the importance
of the business and the substantial swum paid for goodwilil the partics

ceruemplatst a more Jurable relationshiy thot one might infer from the




The purpose of the lcases was to facilitate annual nogotistiong rathoo
than to tcrminate the rcelationship.

The notice to quit is invalid and the agrocment wronoly tormisatod,
and morcso in view of the defect in fhc 1996 lcasc document. The
cffect of the omissioen in the 1996 document is a matter of weighty
lcgal argument.

The insistence by Esso that it is not obliged to pay the plaintiff
for goodwill makes it all the more incumbent on Esso to act reasonanly
in allowing thc plaintiff a rcasonablce time within which to ncgotiatce
with the incoming decaler. The plaintiff has deposced to such a practice
in the trade.

The plaintiff had made it clecar he will suffer great hardship if
the injunction is not grantcd, so the balance of convenience is in
his favour.

The rceference in the notice to quit to a brecach of clausc 3 (h)
which requires the plaintiff to attend regularly at and personally
supcrvisc and manage the scrvice station raiscs an important issuc of
fact on which the plaintiff has a strong casc having rcgard to the
citations and awards bhe has roccived in the trade.

The maltizidicity of titles for the premiscs raiscs the issuc of
whother the nromises arce preperly cexcempt under the Rent kestriction
Act as the cortificate spraks to land contained in only onc of the
three titles. The relationship of the partics has nothing to do with
the legal cffect of the cortificate.

The Court should determince what is the rcasonable notice to be
given by Esso as the premisces arc commercial premisces.

To reject the plaintiff would undermince his ability to ncgotiiatce.

There arce five major issuves of law and fact which arisc:

(1) Whether having rcegard to the circumstances in which the
plaintiff tock over the operation of the scrvice station and the
practice in the industry the defendant is under a legal or cquitable
duty to permit him adeguate or reasonable time to negotiate for the

disposal of his goodwill.
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{2} Whether the provisions of the lecasc document dat.ed Maveh
<5 1996, rcgarding termination ané ronewal arc by rcason
of being incomplete or incapable of intevpretation defective
and veid for uncertainty with the resuit that the olaintiff
must be trecated as a lessee from ycar to year.

(3) Whether the certificate of exempticn issuced under the Reni
Restriction Act which is spccifically cxpressed to concern
60 Gilmour Drive grants any statutory cxcemption regarding
Nos. 58 and 62 Gilmour Drive, and whcether the notice that
relates to 60 Gilmour Drive is cffective to terminate the
occupation of all three parcels if the notice must satisfy
the provisions of the Rcht Restriction Act.

(4) wWhether the notice is cffective to terminate the tenancy
having rcgard to the fact ﬁhat it gives as a rxrecason a brcecach
of a torm of the lecase with regard to which there is no
cvidence to support the allegation and redarding which that
ground has bceen abandonced.

(5) W#hether in any cvent if all the threce parcels arc exempt
from provisions of the Rent Restriciion Act, the plaintiff
wili be entitled in the descretion of the trial Court to a
racsmable perxicd, as determined by that Court, to vacato
o promicsces.

THE SUBMISSIONS ON THE DEFENDANT'S BEHALF

Mr Gordon foebinson submitted as set out hercunder:

The plaintiff has put forward scveral different casces since tthe
filing of his writ. For cxample in the cndorscment to his writ amd
the syummons for injunction before Ellis J, he sought an injunction
for thrce months apparcently on the basis that he held over on the
1995 Jeasc as a tenant from ycar to ycar. Now he is asking for an
injunction until tho trial of the action. Further, the claim that the
ment Restriction fct governs the tenancy is recently being botly
Aadvanced.

Secondly, the plaintiff had misled the Court in bhig upplication
before Ellis J, and for that reason his <urrent applicaticen should be

dismisscd.
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He deceived tie Court when he stated in his first affidaviv tbar ulco:
the end of the 1995 lcecase he continucd to pay rental at the old rate
and hc omitted to indicate that the rental was incrcasced when the
1996 document was signed.

Various itoms of correspondence were not exhibited. These would
have shown tinat from the outsct Esso was contending that the lcase had
cxpired and was not terminated. Letters which would hava rovealnd
that at first he did not protest that the notice to guit was invalid
but mecrely sought and obtaincd mectings with Esso fo discuss thc issuc
of goodwill werce also not cxhibited.

Thirdly, thc plaintiff’s suggcestion that the certificate under
the Rent Restriction Act did not cxempt the whole premisces known as
60 Gilmour Drive, if taken to its logical conclusion would make the
plaintiff a sgquatter on thosc arcas éf the Scrvice Station on Nos., 58
and 62 Gilmour Drive.

Fourthly, Esso was not sccking posscssion by order of the Court,

so the question of involving the Court's descretion as in Barrington

Scott v Lerner shop Limited RMCA 22/87, unreported 4id not arisc.

Fifthly, +the plaintiff had been dilatory in persuing ncgotations
with Mr Mclvin Chaing and to date had not given him all nccessary
iqfnxmation for hkim to calculate the goodwill,

Sixtldy, tho alleged custom of Esso allowing time for the out-
going and iuceping doalers to negotiate the valuce of the goodwill was
a matter of drnauls.

sSeveathly, whatever view the Court may take of the 1996 lcecase
Jocument., it did at lcast contain an agrcement for a lcasce for onc
vear to ond on 3ist Decomber, 1296,

Eighthly. thc balance of convenicence was in favour of Esso.

Ninthly, Mclvin Cnung had accepted the basis of the plaintiff’s
calculations so thrt ascoertaining the valuce of the goodwill was now

=

purcly a matief of marhbomatics.
Tenthiy, the praincifl Lied no rezl prospecst of success at the

trial.




SHOULD THE FLAINTIFF BE GRANTED AN INJUNCTION?

Before assessing this application in terms of the guidelines

in the casc fo Amecrican Cynamid Company Liwited vs Ethicon [1975] AC.

396. I wish to dcal with a fow matters which call for comment.
Mr. Robinson in asking the Court to rcfusc the plaintiff's
application on thc basis that he had conccaled material) information

at thce intcer partes hearing before Ellis J, and that he had put

forward scveral different cases, cited the following passage from
Halsbury's Laws of England, 4th Edition Vol. 24 : para. 696:

"Necessity for disclosing matcerial facts on ox parte
applications. If thce application for an interlocutory
injunction or interim order is made ex parte, the
applicant must state his casc fully and fairly to the
court and disclosc all matcrial facts. The court has
descretion to set aside an order made ex parte where
the applicant bas failed to make sufficicent or candid
disclosurc. The affidavits in support of an ox parte
application should also always state the precise time
at which the plaintiff or thesce acting for him became
awarce of the threatened injury and should sbow, in
cffecect, cither that notice to the defendant would bo
mischeivous or that the matter is urgont ithoe, 1w
notice were scrved, the mischicef would have beoen

done before the injunction could Lo obtained. Tnioess
the affidavits show the above, the application may

be dirccted to stand over for notice to be scrved on
the defendant,

At the hearing of the application the casc put
forward must corrcspoird with that sct out in the
statcement of claim, if any, and the plaintiff may not,
when he puts forward prominently and relics upon a
given case, and fails upon that casce, spell out another
say he might have framed his case so as to show a titlce
to the relicf asked. A party who might bhave brought
forward his whole casc at once but who brings forward
a part only, when that fails may not rcmodel his casce
and rcly on a different cquity. The court never grants
an injunction on gcneral complaints, and gcneral words
in a noticc of motion can be justificd only by cstab-
lishing a spccific casc of injury.

Whilst I agrcce that conccalment of material facts may causc the
Court to sct aside an cx parte order, I do not rcgard the plaintifif
os baving fallen foul of the principles stated above so as to invi.tc
the sanctions mentioncd, as the carlier proceedings, before Ellis J,

were inter partes.
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In the third cdition of Equitable Remedics by 1 CF Spry, the
lecarned Author spcaks to this issuc. He summarisces the position

rcgarding c¢x partc applicaitons thus at pages 476-4738:

"Whore appllcatlon is made ox parte,; the obligation
of the plaintiff is not mercly not to mislcad the
court by cxpressly or implicdly making presentations
that arc untruc, as is otherwisc ordlnarlly the casce
in an inter partes proceeding, but in addition he is
under the duty of disclosing to the court all mattcers
within his knowledge which arc material to the proceced-
ings at hand and which tend in favour of an abscnt party.
A matter is regarded as material for theésce purposcs
cither if it is relevant to the cexistence of a power to
grant an injunction or if it is onc of thosc circumstances
that thc court takces into account in cxercising its
descretion. Furthermorce, the better view is that it does
not have to bce shown that the undiscloscd matter in
question would, if cstablished, bave been decisive, for
onc rcason or another, against the party who has not made
a proper disclosurc. It is sufficicnt that is is rclevant
and of such a naturc that it might forcsccably have been
recgarded by the court as of weight.

Although the duty of disclosurc of the plaintiff is
limited to matters of which he has obtained knowladge.
it has becen held that he is not necessarily cxcusced
because he has belicved that particular matters known to
him arc not matcrial; here, bowever, his belicf is
probably rclevant to the excrcisc by the court o1 its
descroetion.

There has become cstablished a gencral rule that i
Oon an ox partce appllcatlon the plaintiff docs not makc
a sufficicnt disclosurce, in the abscnce of special
circumstances his application will simply bce dismisscd;
and furtbcer, if through thce ignorance of the court of
the failurc to make a sufficicnt disclosurce an injunction
docs indeed issuce it will ordinarily be dissolved or sct
asidce _as _soon as that failurc has subscquently been
discovoered”.

(cmphasis minc)

But thc position on intcer partes applications as was that before

Ellis J, is somcwhat different. T accept that the law on this matter
is corrcectly stated by Spry op. cit, at pages 479-4290.
He writces:

"If thc application in gucestion is not made ¢x parte,
but is madc on notice, and the dcfendant nonctheless
docs not appear, the position is somewhat different,
since the defendant has at lceast been givc an
opportunity of coming before the court in order to put
forward any rclevant matters in his favour. Here the
cxtent of the duty of the plaintiff to disclosc material
facts is not altogether clear. In one casc where the
respondent, although scrved with notice, did not appear
Romilly M.R. stated, "But if tbhc respondent docs not
appecar, and thc plaintiff, taking advantagce of his
abscnce, entircely mislecads the court, then I think that
the court ought properly to visit thc party, so
decaling, with the conscquence, though not with thc samce
strictness as in the case of an ox parte injunction®.
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It has not yoct been eostablished whcthcr, whaen the
defendant has been given notice, the plaintiff is
also under a duty to disclosc a1J matters of
substantial importancc which favour thc absent party
and which cither arce relevant to the cxistence of
the power of the court to grant an intcerlocutory
injunction or may propcrly be taken into account by
the court in the exercisce of its descretion”.

The next issuc is onc on which neither side sought to address
the Court'but which is a rclevant consideration. I refer to the
qucstion;of whether the grant of an injunction wouldAcausc hardship to
a third party, in this casc Molvin Chung, the proposcd incoming dealer.
On this issuc I respoctfully adopt tho rcmarks of the lcarncd author
of Spri op. cit. at pp. 456-457. "He writcs- | |

Simi]ar principles apply whcrc the hardship that

would bc causcd by thc grant of reclicf would be causcd
to & third pcrson, or to members of the public, rather
than to thc defendant. This consideration is taken
into account by thc court in dctermining whether it is
]ust that an intcrlocutory.injunction should ‘issuc; and

. in rcgard to perpetual injunctions it has alrcady been

2 notcd, for: cxamplce, that cghrts of cquity "will not o

- ordinarily and without ‘spedial’ special nocessity inter-
fere by inJunction, where the injunctibn will have the -
cffoct of very materially 1n3uring the rights of" third
pcersons not before the court®. 1In principle the _
intcrests of third persons and the public arc no less
material in interlocutory applications than in applications
for final rclicf. However, the weight to be given to this
considceration depends on other matters such as the extent
of hardship that might bc causcd to the plaintiff and
defendant respectively by the rcfusal or grant of rclicf
and the degrec of probability with which it appcars that
the p]aintiff will ultimatcly succeced, at the final
hcaring, in obtaining a perpctual injunction or such othc
Lquitablc rclicf as in question". :

2

And.in footnotc 18 on thc samc pagc he writes:

"Indced, possible hardship to third persons may, 1fi
sufficiently dircct, in some circumstances be given: .
grceater weight than hardship to the defendant, to b
the extants that tho thirdppersons in question arc not
alleged to be erngdocrs s

(cmphasis minc) o ‘

f I now turn to thc princ1ples cnunciatcd in Amcrican Cynamid.

The first qucstion which ariscs is whcther thcre is a scrious 1ssuc

1
s

to be tricd, in othcr words, ‘has thL p1aintiff shown that his- clamm is

\.
hS

not frivo]ous or vcxatious,' and in this conncctionI adopt thc

dcfinition of "not frivolous" usod by Evc]cigh LaJ. in Caynt v G]ObLl

National Rcsources [1984] 1 ALL E R 225 at 230 D. Hc gavc the <Lﬁ.h

mcaning of that phrasc as "onc for which there is supporting matofial?"

I hold that there is a scrious issuc to be tried in this matter.

!
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The next issuc for consideration is the first factor in an
asscssment of the ba1ancc of convenicence, namc1y, is damagcs a

sufficicnt rcmody? This is an extremely lmportantnlssuo for as Lord

Diplock statcd in America. Cynamin at p. 510g:

"If damages in the measurc recoverable at
common law would bc an adcquatce rcemedy and
the defendant would be in a financial position :

. to pay, thcen, no interlocutory injunction
P ‘should normally be granted, however strong the
- plaintiff's claim appcarcd to be at that stagce".

(omphasis mince)
It is obv1ous that an important aspcct to thcsc procotdlngs

is their power to onhanco the plaintiff's bargaining position on the

mattcr of goodwill. Indccd Dr.kBarnLtt submlttod that "to IOJCCt
thc p]alntlff would undtrmlnc hlS ablllty to ncgotlatt" and as thc
tar1y corrtspondtncc bctwccn thL partlLS shows, goodwi11¢was uppormost
in thé’p]alntlff's mlnd from the vcry?outsct.. I flnd that in- ViLW of
the acccptancc by Mc1v1n Chung of thL p1aintiff's mothod of ca1cu1at-
ing goodwill, thc asccrtalnmtnt of its va]uc lS, as Mr. Roblnsonfsays,
a mattcr of mathcmatics. I therefore ho1d that damagcs wou1d bL
sufficient remedy. - n‘__; - | IR g

The p1a1nt1ff has dtposod that the rtfusa1 of thls applecatlon
would causc him f1nanc1a1 hardshlp. But. there is no matcr1a1 btférc
me as to how an 1njunctlon would affcct Melvin Chung the incoming: pca1or.
Nor is thcre anythlng to suggest that the trla] ‘would takc placce jcry
soon. Further the plaintiff's statcmcnt conccrnlng hardshlps aff cts
the question of whcth:r h¢e would be in a p081t10n to satlsfy his qndtr-‘

taking as to damages. I have btcn prcsgntcd w1th no. 1nformationnas ‘to

his ability in this recgard. Although that" cannot be dcciSlVL.b Zi ‘%k“

In Brlgid Folcy - leltLd \'4 E1110t [1982] R P C 433 at 436

Sir Robert Mcgarry Vv.C. said"

"I“should havc.bcon-rcluctant to dismiss the - |
motion simply on thc grounds of a failurc to put
in cvidence that balance sheet; but I would
cmphasizce that in applications for injunctions
cspecially since Cynamid, onc of the important
mattcers always to be decalt with is thce ability

- of a p]alntlff to mcct an undcrtaking in damagos"
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The plaintiff has been dilatory in supplying information
te Melvin Chung for him to ncgotiate the amount of goodwill payable.
So the fact that an agrecement on goodwill is not yot complcted is to
2 large extent his own fault.

In all)l the circumstances I hold that the plaintiff must
£ail both on the issuc of the sufficicency of damages as a remedy and
on thc issuc of hardship.

The application for an cxtension of the injunction issucd
by Ellis J is rciusced, with costs to the defondant Esso, to be taxed

if not agrcecced.



