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A. WouG & D. Batts, instructed by Livingston, Alexander &
Levy for the Claimants.

K.C. Burke instructed by K.C. Burke & Company for the Bailiff
of the Court.

9th & l6th Ncvember, 1989

PATTERSON, J.

On the application of the bailiff of the ccurt, an
interpleader summons was issued on the 13th July, 1987 in the
above suit calling cn the Jamaica Export Credit Insurance
Corporation Limited tc appear and state the nature anc particulars
of their claim to certain gcods and chattels seized under the
process of the ccourt, and either to maintain or relinquish the
same.

The bailiff ¢f the ccurt by virtue of a writ of seizurc
and sale issued in the above suit at the instance of the plaintifis
against the gcods and chattels of the cefendants, tock in executicn
three mctor cars, a quantity of furniture and equipment, varicus
items of factcry machinery equipment and fittings, and finished
gocds and raw materials. The writ of seizure and sale was issued

on the 5th day of November, 1986 an¢ it appears that it was executed

cn cor before the 28th November, 1986. That day, the claimants®
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attorneys-at-law wrcte the bailiff informing him of the claimants*®
interest uncer a »ill ¢f sale in certain of the goocs taken in
execution. The bill of sale ¢id not secure the mcter cars,
finished goods and raw materials and certain items cof office
equipment, furnishings and fixtures; it ccvered the furniture

in the chairman's cffice and the factory machinery, equipment

and fittings. The bhill cof sale was executed cn the lst December,
1983 anc was cduly registered in accordance with S93(1) of the
Companies Act.

The bailiff <id not release .to the claimants the goods
falling under the »ill cof sale, but he dic¢ not remcve them from
the premises of the defendants. However, the mctcr cars were
removeci, but they were nct put up for szle for quite scme time.

On the 12th December, 1986, the claimants presented a
petition under the Companies Act to the Court to wind up the
cdefendants’' affairs. That petiticn came befcre the Court on
the 9th February, 1987 and was adjourned tc the 26th March,
25th April and finally tc the 25th May 1937. Since then, the
petiticners have nct applied to proceed with the matter and it
remains con file.

The bailiff, in due ccurse, advertised. some ©f the goods
taken in execution for sale by public aucticn, and on the 28th

March, 1987, he scld the three moctor vehicles referred tc above.

on the 30th March, 1987, the claimants® attcrneys-at-—-law
wrcte a letter to the bailiff with regards tc the sale on the
28th March, ancC I shall refer again to that letter in greater
cetail .

By notice cated the 26th day of May, 1987, the bailiff
informec the plaintiffs/judgment crecditors of the claimants’
claim and requested them to admit or dispute the title cf the
claimants tc the goods. The plaintiffs did not admit the title
of the claimants, and consequently, the bailiff issuec the

instant interpleader summons.
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On the matter coming on for hearing, the applicant, in
accordance with the prcovisions of S548 of the Judicature (Civil
Procedure Cocde) Law, satisfied the Court by his affidavit:-

(2) that he claims no interest in the subject

matter in dispute, other than for charges or
costs and

(k) that he did not ceollude with any of the claimants.

The matter proceeded as if the claimants, Jamaica Export
Credit Insurance Corporation Limited were the plaintiffs and
Alcron Develcpment Limited the defendants. The parties agreed
that the facts, as ocutlined above, were not in cdispute, and that
the only issue was a questiocn cf law.

The claimants contended that the goods seized and not
covered by a bill of sale and all proceeds of sale are-to be:held ax
applied for the benefit of all creditors of Antillean Fcod Processi rs
Limited (In Receivership) as a petiticn for winding up that company
under the provisions cof the Companies Act was presented prior
tc the completiocn ¢f the executicn. The claimants were nct claiming
that any of the gcods teken in executicn were their property.

A quantity of those gocls were covered by a bill cf sale, but
not all. The judgment creditors and the claimants agreec that
the bill of sale was legally binding, and thereupcn, the judgment
creditors relinquished 2ll prior claims tc those items taken in
executicn and covered by the bill cof sale. The parties agreed
that the questicn c¢f law tc be resclved is as follows:--

"Where goods belonging to a judgment

debtor company are seized under a writ

of seizure and sale at the instance of

a judgment creditcr, and the sale cf

such gocods has not taken place when a

petition under the companies Act is

presented tc wind up the affairs cof

the judgment debtor company, dces

an unsecured creditcor of the judgment

debtor company have a claim to such

goods on the presentation of the
petiticn to wind up?"
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Hr. VWood for the claimants referred the Court to

8299 of the Companies Act, which reads as fcllows:-

299(1) Where a crecditor has issued
execution against the gcods cr lands
of a company or has attached any
debt due to the ccmpany, and the
company is subsequently wound up,
he shall nct be entitled to retain
the benefit cf the execution or
attachment against the liquidator
in the winding up cf the company
unless he has ccmpleted the
execution cor attachment hefore

the commencement c¢f the winding ups

Prcvided that -

(a) where any creditor has
had notice cf a meeting
having been called at which
a resclution for vcoluntary
winding up is to be proposed,
the ¢ate on which the creditcr
so had notice shall for the
purposes of the foregoing
provision be substituted
for the date of the commence-
ment of the winding up;

(b) a perscn wheo purchases in
gecedd faith under a sale by
2 bailiff any goods of a
company on which an executicn
has been levied shall in 21l
cases acquire a good title
tc them against the liquida-
tor; and

(c) the rights conferred by
this subsection con the
liquicdatcr may be set aside
by the Ccurt in favour of
the crecitor to such extent
ancé subject to such terms
as the Court may think fit.

(2) For the purposes of this secticn,

an executicn against goods shall be

taken tc be completed by seizure and sale,
and¢ an attachment of a debt shall be deemed
to be completeé Ly receipt cof the debt
and an execution against land shall be
deecmed to be ccmpleted from the date

of the crder for sale or by seizure as
the case may be, and, in the case cof

an equitable interest, by the appoint-
ment of a receiver.

(3) In this section and in secticn 3C0
the expression "goods® includes all
chattels perscnal, and the expression
"bailiff" includes any officer charged
with the executicn of a writ or cther
process.”
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Mr. Wocd recited the agrceed facts thus:-
(1) The creditor issued executicn against the
gocds of the company.
(2) The company has not been subsequently wound up.
(3) Prior to the completion of execution as defined
in 8299(2), the winding up commenced i.e. on
12/12/86 when the petition for wincéing up was
presented under the terms «f 5210 of the Companies
Act.
(4) The bailiff had been notifiec of the commencement
of the winding up by letter dated 3G/3/87.
He submitted that by virtue of 5299, the bailiff cannot igncre
the winding up proceedings and proceed tc sell the assets for
the benefit cf the executicn creditcr, "because $299 specifically
says that upon the subseqguent winding up, thie judgment creditor
shall not be entitled tc retain the benefit <f the executicn as
against the liquicator whe will be duty bound to distribute the
assets ¢f the company for the henefit of all creditcrs ranking

pari rassu.”

Mr. ¥ood admitted that the motor vehicles had been scld
cn the 2&th March, 1987, and that was at a time befcre the bailiff
was nctifiec of the claiments® claim by the letter dated March 30,
1987. He said, however, thet the winding up petiticn had been
advertised in the "Daily Gleaner® newspaper and the Jamaica Gazetto
prior to the sale cf the motor vehicles, and that constituted
sufficient notice to the bailiff cf the commencement cf the
winding up.

He referred to the case of Re Memco Engineering Limited

[1985] 3 ALL ER 267. 1In that case the Custcms and Excise levied
cistress on the goods of a company cn 20th Gctober 1582,

on 13th December, a winding up petition was presented anc cn the
26th February, 1983 a winding up order was macde. On the 18th May,
the goods levied on were sold hy agreement between the liquidatcr

and Customs and Excise ané the proceeds were put into a joint
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account. The question arising was what was tc be dcne with

the proceeds <f sale of the goods levied on before the ccmmence-
ment of the winding up, but not sold until after winding up.

The short answer to that question wes ihat when the winding

up order was made, the Ccmpanies Act fequired the Customs and
Excise not to sell the distrained goods withcut the leave of

the Court, and accordingly, the Customs and Excise were not
entitled to the proceeds of the distress.

Counsel submitted finally that pursuant tc 5239 and 5279
of the Companies Act, "the winding up having commenced before
the completicn of executicn by the bailiff, the proceecis of sale
cannot be simply distributed out to the judgment creditor, but
ought tc be held for the henefit ¢f all creditocrs of the company
tc abicde the making of the order for winding up. 8299 gives
any crediter a right to insist that the proceecs e held for the
venefit of all the crecditors once the winding up has begun.

The status quc shcould be preserved pending determinaticn of the
wincing up petiticn cor the money raid intc Court. He asked the
Ccurt tc prctect all crecditors of the éompany bearing in mind
the grounds cf the petition that the company is insclvent and
unable to pay its debts.

Mr. Miller, fcr the execution creditcr pointed cut that
the petition had heen presented cn the 12th December 1986, and
toc date, no winding up order has heen made, and consequently,
nc liquidator has been appointed. He urged that $295 confers
rights on a liquicdator exercisable against a creditcr whe had
levied Cistress on a company, and that company is subsequently
wcund up. He stressed that the appointment ¢©f a liquidater
is a condition précedent to the restricticn of the creditor's

rights under $295. He submitted that the Memcc case is easily

distinguished from the present case, since no winding up crder has

been made in this case.
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Counsel referred the Court to $3G0 of the Cempaniés hct
which prescrikes the cuties ~f the bailiff after he has teken
in execution the goods of a company, and befere the sale oxr the
completicn cof the executicn, winding up of the company Commences.
The sectiocn reads as fcllows:—

"300-(1) sSubject to the provisions of
subsecticn (3), where any gaods of a
company are taken in executicn, and,
befcre the sale thereof cr the comple-
ticn of the executicn Ly the receipt
or reccvery of the full amount «f the
levy, notice is served on the bailiff
thet a prcvisicnal liquidatcr has Leen
apyeinted or that a winding up order
has Ieen macde cr that a resclution for
veluntary winding up has been passed,
the Lailiff shall, cn bkeing so required,
deliver the goods and any money seized
cr received in part satisfaction of the
executicn tc the ligquidatcr, kut the
costs Cf the execution shall e a first
charge on the goods or money sc éelivered,
anc the liquidator may sell the goocds,
or a sufficient part thereof, for the
purpose of satisfying that charge.

{2) Subject tc the provisicns
of subsecticn (3), where under an
e¢xecuticn in respect of a judgment
for a sum exceecding forty dollars
the goods cf a company are sclé ox
money is paid in order tc aveid sale,
the pailiff shall deduct the coste
vf the execution frcem the proceeds cf
the sale or the money paid and retain
the balance fcr fcurteen days, and if
within that time nctice is servec on.
him ¢f a petition for the winding up
of the company having been presented
ocr cf & meeting having been called ot
vwhich there is to be precposed a resclu-
ticn for the voluntary winding up of
the company and an order is macde or a
rescluticn is passed,; as the case may
e, for the winding up cf the coupany,
the bailiff shall pay the balance to
the ligquicdator, whoe shall be entitled
tc retain it as agzinst the execution
creditcr.

(3) The rights conferred by this
section cn the liquicdator may be set aside
by the Court in favour cf the creditcr to
such extent and subject toc such terms as
the Court thinks fit."
He contended that the provisions of the secticn cast a
duty cn the bailifi cnly after notice is servecd on him that

cne of the events mentioned in the secticn has taken rlace and
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a request has been made to cdeliver up the goods or proceeds of
sale. MNc such notice or request has been made in this case.

He submitted that in this instant case, "the bailiff
was armed with 2 writ of seizure and sale which he has executer
and the proceeds of the sale recovered. Ko nctice in acccrdance
with S83C0 (1) was served - there was ncthing to tind the bailiff
from proceeding in the ordinary ccurse of his cuties. The mcney
frem the sale must enune-~ to the lenefit cof the executicn
crecitcrs”.

Mr. wood admitted thet the claimants had not complied
with the provisicons ¢f S300(1) (supra), but since gcods hacd been
scld, the mcney in the hands ¢f the lkailiff must be paid intc
Cocurt. Under SZ%95, any right of the judgment creditors toc that
meney will ke lost when a2 liquidator is appointed. The Court should
act (befcre the money is paid cut) for the benefit of all creditcors
and to ensure that they are protected.. He referred tc the right
cf any creditor te apply to the Court for relief under S207 of the
Companies Act.

In my judgment, the date of the commencement of winding
up of a company affects meny matters. Winding up is deemed to
commence :

(2) at the time of the presentaticn cf the petition for

the winding up

() at the time cf the passing cf a rescluticn Ly the

company for vceluntary winding up.

The commencement of winding up affects the rights cof
creditors by placing certain restricticns cn those rights.

h creditor whe has cbtained a judgment against a company has a
right to recover the fruits of his judgment. That richt may

be exercised by the issue of a writ of seizure and sale directed
tc the bailiff of the Ccurt to take in execution the gocds and
chattels c¢f the company sufficient to satisfy the judgment debt,

costs and interest. When he sells the goods, the hailiff is
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ccmmanced tG pay the money into Court tc ke paid to the judgment
creditor in pursuance of the saic judgment. (See $609 of the
Judicature (Civil Prccedure Code) Law.)

Pursuant to the provisicns of 5600 of the Judicature
(Civil Procecdure Code) Law, interpleacer proceedings may be
instituted when gocds seized in executicn are claimed by a third
party. The secticn rcads:-

"608. Where any property of any kind
is seized in executicn, under any
judgment or order in any suit or
proceeding, which is claimed by
any person other than the judgment
mebtor, such claim may be determined
Iy the Court in a summary way upon an
interpleader summons to ke taken cut
Ly such claimant against the party
prosecuting the judgment or orfer, cr
Dy the bailiff against such claimant
an¢ such preosecuting party:

Provided that the Court may,; on the
hearing of such summons, make such
order for the trial and cdetermination
of the rights of the parties as it
thinks expedient, and for the custody
in the meanwhile of the property in
caispute' and the costs thereof; and
where some thirs perscn claims to be
entitled, under a kill ¢f sale cor
otherwise, to any property so seized

as aforesaid, by way of security for

a debt, the Court may crdéer a salegf the
whole cor part therecf, upon such terms
as to payment ¢f the whole or .part cf
the secured debt or ctherwise as it
thinks fit, and may direct the applica-
tion of the prcceeds cf such sale in
such manner, and ypon such terms, as to
such Court may seem just.

TltlL 44 of the abovementicned La w (Ss.547-564) makes
prov151ons for and regulates the vroceedings by way of Inter-
pleader. py virtue of S.55C where a claimant alleges that he
is entitled under a bill of salé or otherwise, tco the goods seized
Dy way cf security for cebt, the Court or a Judge may order the
sale of the whole or a part thereof, and direct the apprlica-
tion of the proceeds of the sale in such manner, and upon such
terms, @5 may be just. In the instant case, the claimants have
alleged that they are entitled under a bkill of sale to certain

goods listed in the schedule thereto, and the judcgment creditors
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have, in these proceedings, relinquished claim to those goods
so listed. In the circumstances, I will order a sale of the
whole of those geoods, and direct that the Droceeds cf sale
be applied in the fcllowing manner:-
. Firstly, for the payment of all feescharges
ané expenses incurrec by the bailiff in taking
possession keeping and selling the goods covered
by the hill of sale. The bailiff is authoriserl
to deduct the amounts menticned ahbove in accor-
<ance with the rrescribed scale of fees.
Secondly, the net proceeds of sale shall be
paid intc the Treasury to the crecdit of this suit,
(a) to Le applied in satisfacticn of the
defencants® incebtedness to the helder
cf the bill of sale, Jamaica Export Credit
Insurance Corporation Limited, the claimants,
and
() the surplus, if any, toc be applied in
satisfaction cf the defendants' indebted-~
<;} ness tc the pleintiffs herein, Alcron Develoep-
B ment Limited.

I turn now to the goods and chattels seized by the
bailiff which are nct covered by the bill ¢f sale referred tc
above. In particular, I refer tc the 3 motor vehicles which
were seized and have been scld, the proceeds cf sale Leing in
the hands of the bailiff. It is clear that the claimants dic
not claim these items by the letter dated November 28, 1506,

(;? That letter reacds in part:-
"Our client has a Bill cf Sale cver certain
assets of Antillecan Pood Processors Limited,
same having been made cn the 1lst December 1983.
A list of the items secured under the Bill
cf Sale are shown in the schecdule tc the Bill of

Sale.
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We note from the list supplied by vyou
that <f the items levied upcn some of these
are inclucied in the items to the Bill of
L Tale.
(vf
VWie repeat the claim made by us on behalf cof
cur client this morning......."
The only cther letter sent by the claimants to the
bailiff is exhibited in the affidavit of Audrey Welds, the
Corporate Secretary ¢f the claimants nindé it is dated 30 March,
1¢87. In my view, it dces not lay claim, either specifically
or Ly inference, to the three motcr vehicles taken in executicn.
<;w The relevant paragraphs of that letter read as fcllows:-
4 "In so far as three (3) mctcr vehicles are
cocncerned ;, which we understand ycu have
purported tc sell on March 28, 1587, we wish
te inform ycu that any disposition of the
funds cf the sale constitutes a breach of
the Companies Act, as a Petition tc wind up
the Company was presented to the Ccurt by
\V) cur clients on December 12, 1986. The law
is quite clear on the pcint that any execution
after the commencement of winding up shall be void to all intent :.
The law further provicdes that execution is
nct completed until there has been seizure
and sale."
I hcld that the only proper ccnstructicn tc be put cn
the paragrarhs of the claimants® letter dtated above is that
it purports to acdvise the Lailiff of his duties and that it
<~~/ dces not purport to lay claim tc the motor vehicles in questicn.
Accordingly, the bailiff should proceed, in respect of the sale
of those vehicles, .as S6(9% directs, Viz:—~ “All moneys payalle
uncer a judgment levied by execution, or ctherwise under - the
prccess of the Court, shall be paid into the Treasury tc the

creidit of the suit, unless the Ccurt otherwise direcdts.

AU



- 12 -~

The hailiff, however, construed the letter to contain a
claim to all the éooﬁs taken by him in executicon; and this is
evidenced by his notice to the execution creditors dated 20th
Moy, 1987. The matter has proceeded on the understanding that
the claimants did make claim tc the prcceeds of sale of the
mctor vehicles for the benefit of all the creditcrs f which
it is one) of the Antillean Food Processcrs Limited ( In Beceiver-
ship). The claimants hased their claim under S$299% of the
Companies Act (Supra), but in my judgment, such a claim fails.
That section provides, inter alia, that a creditor who has issucd
execution against @ company which is subsequently wound up,
cannct rotzin the henefits of his execution against the liquidator
unless he has completed the executicn before the commencement
cf the winding up, i.e. both the seizure and sale must have
teen so completedl. The seciion places certain restrictiors on

the rights of an execution crecitor of a company when the company

is wound up, @nd those restrictions may then relate back to the
commencement of winding up, i.e. the time of the presentation of the
petition. The section confers a qualifiecd richt on the liquidator,

but in my view, it dces not confer any right at all on an executicn
creditor of the company unless the Court so crders. The claimante
in this case are not executicn creditcrs nor a ligquidator -~ the
ccmpany has not heen wound up. The provisicns cf that secticn
are not applicable to the facts in the present case, nor is the
Memce case to which I was referred. Accordingly, the claimants'
claim fails. On the agreed facts ¢f this case and in answer to
the questicn posed, I find that the claimants, as unsecured
creditcrs of the judgment debtors, do not have a claim to the
Goudls beleonging to the judgment debrtors and which were seized
under a writ ¢f seizure ané sale at the instance of the judgment
creditors, and not sold when a petition under the Companies Act
was presented to wind up the affairs of the judgment debtors®
company .

Counscl for the hailiff has suggested that the Court

make an order protecting the bailiff from any action in respect
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cf the seizure and jossession of the gcods. I take that to
Krean seizure and possession of the goods which are covered hy
the bhill of sale and were in possessicn of the bailiff.

The execution creditors did not admit the claim of the clairants
pefore the hearing of this interpleader summons, and sc the
bailiff remzined in poessession of those goods. Conseguently,

nc application was made by the hailiff for the order soucght b
Counsel, nor was it shown that nctice was served on the claimants
of such an intenced application as is requirecd by 5563 cf the
Judicature {Civil Procedure Code) Law. In the circumstances

I will not make such an ordcr.

I come now to the question cof costs. &As regards the
distress levied on the motor cars, the bailiff's fees, charges
and exXpenses incurred in relation to those items shall be

iY
deducted from the proceeds cf sale of thuse gocds and thereafter,
the net proceeds cf sale shall be paic intc the Treasury to the
credit of the suit, to he applied in satisfacticn cf the plaintiffs’®

jucgment.

As regards the costs of these proceedings, it is ordered. that
the claimants o pay the costs of the applicant and of the
rlaintiffs herein as are occasioned by these proceecings, such
ccsts to be taxed if not agreed. Certificate for Ccunsel for
the applicant and the plaintiffs.

(Special leave grante¢ to the claimants to appreal in acceordance

with S557 of the Judicature (Civil Procedure Code) Law).
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