IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COwmON LAW

SUIT NO. C.L.1987/B416

BETWEEN LENA BAKER PLAINTIFF

AND CHERRYLEE NONDRAM
(Executives of the Estate of
Corporal Trevor Leec Brown deceased)

AND THE ATTOKNEY GENERAL FIRST DEFENDANT
AND L. MILLER SECOND DEFENDANT
AND DONALD NGRTOWM THIRD DEFENDANT
AND LEKOY STEWART FOURTH DEFENULANT

vir. Donovan Jackscn instructed by liyers, Fletcher & Gordon, Manton & Hart
for Plaintiff.

dr. Burchelson instructed by tie Uirector of State Proceediugs for the First
abd Second vefendants. '

kir. ramsay of Tenu Kussell Ching~8San. Hamilton and ramsay for the Third and
Fourth Defendants.

neard: July lu, 1990; Wovemwber 11, 12, 16 zad 17. 1990.

CORAM: PITTER, J.

The plaintiffs are the Executrices of the Estate of Corpoural Trevor Lee
Brown deceased who cdied on the 17th October, 1436, as a result of a motor vehicle
accident which occurred alom, the main road at Ewarton in the parish of
Saint Catherine. The action is Grought againgt tihe defendants uander the ¥atal
Accidents act and the Law Keform (tiscellancous Provisions) Act.

The claim in negligence arose out of a collision on Friday the
17th Octover, 1986 between a lorry owned by the Jameica Defence Force and driven
by Private Lauriston iiiller of the Jamaica Defence Force the second defendant
and a Toyota land cruiser owned by Leroy Stewart the fourth defendant and driven
by Donald Norton the third defendant. The cdeceased was a passenger amcngst some
35 other culleagues all seated in the body of the lorry. The lorry was Proceeding
frow Ewarton towards the Linstead direction whilst the land cruiser was travelling
from the Linstead dircction towards Ewarton. They collided along a stretch of
road in the vicinity of the Alcan Bauxite Works which is on the left hand side

of the road as one goes touwards Linstead.



This stretch of road is fairly straight and «+ both ecunus are curves; a left

hana cormer comii,. from the swartc.a eud and 4 right hand corner comin, from

the Linstead end. wloay tnis stretch of ruad was parked a wotur truck imwediately
oppusite the Alcan entrance. It was varked on che left hand side of the road

as one proceeds towards Bwarcon. The evigence is that it was about to enter

the Alcan prewises and nad stopped to allow veaicles coming from the Jpposite
direction, oae of which is the Jamaica Defensce Force lorry, tc pass. The imdicators
on this truck (blimkers) at the tise inuicatued thet rhe dlcan truck was preparing

to turn right zcross the xoau. 4s the lorr; »eoosed this truck the land cruicer
Caie avound the corver from the Linstead ens znd collided with it and end<d up
under the parxked truck, Voliowing the impact, the lorry careensad across the road

Dehind the parkew <TUCK ahu overturhed . kiiidiy toe Jeceased on che sput and

injuring several of izs gceoupants,

The evidence rvow the sceond defeadans supported by witagsses arcs that
the lorry wus proceedin, at adbout 4u Gepedte O Ifs correct side of the road ams I

:

as it was about passing the parked truck the lead eruiser came around the corner
on its right hand side vravelling at a very fast specd and on about overtaking tﬁe
parked truck travelied intu the path of the Lorry anu collided with 1t.  The lond
cruiser then endéey Uilier e pack of the potked truck. It is the evideuce of

Tuel Clarke whom I viewed as an Tadependen: witnezs that che land cruiser Ceulle
arvund the corner fuost, skiddin. and wita Usquezling® of Lrakes which drew her
attention and tizt the Jamaica Defence Fource lorry come off the roeu surface £o its
left to avoid tne aceident. She szid the side wheels of the Jamaica ufence Force
lorry had just cowe OFF the edge ot the asphnal:s - sume 3-4 feet frow the edge,

The evidence of tne third defencant wr. vonald Norton is that he wes
driving the land cruiser when on dapproaching alcan’s wain entrance frow a arsiance
Gf 2uv feet away he saw o parked truck on the teft hend side of the road in the
vicinity of alcan’s _ate. That ne raduced his speed of between 35 andg 4L w.o.b.
£o 3v w.p.h. and started to Lo righe wita the inteution of overtdiking the gariad
truck when the fouria defeundant Leroy stewart who was seated in the rishit front
passenger seut told him that the lorry was spproaching.  He said he went fo fis
Left, slammed on hiu orekes, which faile., and collided into the back of the

parkeu truck. Just then the froopt of the loxzy passed the porked truck puk fits



rear collided with the right rear of the land cruiser. He admits that the right
rear of the land eruiser at the time of the acciduﬁt exceeded the white iine in

the roadway by sows 6 inches. He Jenied he was in the act of overtaking the parked
truck when the accident occurred. e admits however, that when he was attenmpting
to overtake the parked truck he had pulled to his right and that he could not see
around it at that time. He denied that the parked truck had its indicator tights
blinkinjz. iir. Leroy Stewart the fourth defendant and owner of the land eruiser gave
evidence supporting the third defendant. He howaver, puts the speed of the lorry

as travelling at 55 wm.p.h.

LIt is bere couvenient to deal with anotier witness called vy the third
defendant and who 1s asked to be regarded as independent, He is Mr. Patrick MeKay
the driver of the parked truck. His evidenmce waich is uncontroverted, is that he
parked his truck on tixe left hand side of the roaa ian the Ewarton direction opposite

«

the alcen gates. That he intended going across the road intou Alcan premizes and

that his inuicator iights were on, signalling & right turn. Interestingly. neither:
#ir, vomald Nortom the Jriver of the land cruiser mor Mr. Leroy Stewart his passen

saw tiis, ir, dcfay’s evidence is that whilet b

@

was parked he saw a Jamzaica
vefence Force lorry approaching from the Ewzrton send ahead of him at a spaeed of. 37 -
4u-45 w.p.6. The truck passed hiw. & couple seconas after, from his rear-view

wirror he saw tue land cruiser head

[
)
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ailzsht ©e¢ the back of his truck and

that he "neutrelled tie truck and eased his foot off the brakes to absory the

That he took nis foot off the

Y

[

is unacke to say at what spued the len crulser was travelling al

he was looking in the rear view wmirrcr and whetacs the laud cruiser was behav
in any paerticular or unusual @anuer. what then could nave brought aoout this
state of apprebensiou ifu nia? Why Jdiu ne antiedpate the culilision of the land
cruiser with his truck if the land cruiser was travelling at a norwal speed of
30--35 m.p.h. 2nd the lond cruiser uot behaving uvouswally? If ke is to be belietf
then having taken 21l weasures toe soften ke collision he amust have dnticipatﬁf
the coullision with the land cruiser and his fruex. It aust be then that thgﬁ

land cruiser was travellimg at a very fast speed and in such a wanner that’

did mot expect it to stop without colliding into the back of his truck,



his evicsuCe Supporis Che cOnewntlon of the driver of the lorey aud ois

witunesses thar tne land crui.sr was indeed Ewavellily 20 ¢ very fast speqd and

1, I wléYgew £Tow Che ovidsnce of 0ll the partiss taat
the Jamaics Defencs rorcs LUTTy Wos ""'VLll A5 O
Lis corvect siue Of ifne roul as
LhRLT BsCCeCCn 3L ru8l.

Z. Trere au coufroversy as tu its spesd, The Ariver
ann B1s Witheoses testilfled to sposls ruusing
LU0 25-44 1), h. an <1wa£ 0L tne land crudser
.
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Crda the Cpead of 05 G.p.a.
4. The land cruiser ofter cowdn, Jroun) Cs COTRET
atteaptew &0 uvarinxe the parked Eruck. Taiy
ig suppirten Uy the third and fourth defendanpss.
5. The road o ssphalied onl dry and appronicotely
25 fr, wide,
3. flcen prewmises - .4te 18 approgisately misway
velWeew SOIL CUELETS
7. Thsc tnmm; g slipht Dered Datwsen the parked Cruex
awl th ] EowLrns Lie S

Linstead

the eviaeace In it eafirety, I find tpat
\a) T Jawsieo Defonce Foree loxwy woe proceeding on Lts correct side
Of e Toad.

%) The laad cruis.r caas arouad £ho corier on thc groug side 0f the

roas at i wscessive spued ond wravelild into the path of the

(e)  Tazt the ious eruiser collicec witp Siw lorry and then ran
iute zoe pachk or the pareed truck,
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(e Tieb tne driver of thi Lorey took i ©he Lac.asary actiocn
EG av0id fhwe aocideut.
(r) I regect ono ovisence of che tided ou. fourth .efeniancs

Lini ACCagt Thse evidencs of the second delfenoent and his witnesses.




(o) Taat Tuo wrives of s lend cruigsy wos fhe a0le cause of

Cle alCEaant,
1oere Will ehexefore be judguent fur the vlaiuntifs Gpliast thae thivd
and fourih ceiencanis with €usts ¢ bDe fuxe’ o azieed and JUGpment Ior the
first and secun. ledendants ageinet Che plaiuvify - wich such coets Lo oe agnmed
8t tgxéd to by borne by the third and fourth defendants.

The deccased, Trevor Lee Brown, a Corporal in the Jamaica Defence Force,
died on the 17¢h Uctoour, 1980 as a result of imjuriss he received in this aceddent,
He was unmarried at tho tiwme of his death and survived by his worher Lena Baker,
his father Charles frown four brothers and four sisters., At the time of his death
he was 24 years old. 4o had joined the Jamaica Jefence Fource in April 1326¢
(25eh April, 196U) o& o private and after recsiving two gromctions he was elavated
to the ranr of Corporal in 1965, ue‘had serveéd oix years in the Jamaica Defence
Force up to the tise of his deatny and had si ned on for a furcher pericd of
taree years having doue the senior HCC upgrading course in anticipation of ais

next promwtion as Swrgeant. He earned 2 salary of Fourteen Thousand Five dundred

Dollars ($14,500.wJ) .a. plus an allowance of Jus Thousand Two Hundred Dcllars

+h

($1,200.00) p.a. wmaking o ctoutel of Fifteen Thousend Sceven Hundred Dollars (415,740) p.a.

The plaintiff lena baker and Cherry Lee dondraa are exccutrices in the
Veceaseu'’s Estate. wews Baker aped 54 vears <ld Zs the the mother of the deceased,
Chnerry Lee Noadrain is his sister. They seel ©o racover damages under the Faeal
accidents Act on pehali of near relations and under the Law keform (Migcellanegus
Provisions) act for tine estate of the deceased.

VamAGES UNDER Thi FaTal, ACCIDENTS aCT

L

a4 claim is made om behalf of the near relations of the Jdeceased i.e. his
mother Lena Baker, his sisters of toe full blood, Cheryl Nondram born the
25ch Aupust, 1964, Christine Josephs born tae Z4th July, 1958, Patsy brewn born
the 7th Vecember, 1563 snd Carol Brown born the 25ch May, 1507.

T auw not satisfied 0oy the evidence pefore me that the deceased‘d sigters
geariler referred to were his dependants. They nave each reached tneir uajority
and all working. Therc is no evidence that they were in raceipt of any benefit
from hiam and thet hils death deprived them of such. In the circumstauces T find
as a fact that they were not dependants of the deceased. Un the other hand nowever,

the evidence establisnes that his mother Lenz Saker is such a dependant. I 4is

her evidence, and wilch I aceept that up te the tise of his death, she recoived



-G -

as support frow hiu & monthly sus of 300 -~ G400, and I rlace an average of
Three hundred anu Fifty vollars ($35J.UC) per wentn.

It is reasonmable to assume that had the deceased lived and remained
in the employuent of the Jaualca befence force, having qualified himself, he
would have received nds prowotion to tne rank of seryeant sometime in 1935,
siven the rate of his pievious prowotions,

The pre~trial Jdepeniency in respect of Lena Baker will be calculated
from the uate of the death of the Jeceascd to the date of trial 2t a rate of
Three Hundred and fidzy wollars ($354.0u) per wonita which awounts to Fifteen
Thousand Seven Hundred and Fifcy vollars ($15,75¢.4u) {computed as follows:

47 wmoutils = $350.uu).

Tie next step 1g to arrive at a multiplicr or the nuuwber of yesrs

purchase. wmr Jackson hus ur,ec the court tc use a figure of 15 as the wnitiplicr,

In Jamailea Public Service Compuny Liaited ¥s. uwlsodc Morgan SCCa No. 12/85

{unreported) the Court i agpeal approved o meltipliler of 14 as bedng appropriate
Yor tne deccases who was 25 years old at the time of his death.

In Godfrey Jyer et al v. Gloria Stome 5CCA #o. 7/48 (unreported) a wultiplier of

st

14 was considere. approprizte by the Court of appeal where the deceased at fhe
tiwe of his death was 24 years of age. T adupt this fijure as bDeing reasonable

appropriate aund 2pply 1t to the instant cose. The post~trial period is

[

Tk

w

calculated by deducting the pre-trial period of & years frow the 14 years
wultiplier which zsouurs to 16 yeors.
bBased oa tne evidence, I finu that at the dote of trial the Jdeceaged
would have been prowotsa £ the rank of cer,eant wnd carnin, o net salary of
Nineteen Thousand Une nundred and Seventy ¥ive Lollars and Seventy Cents {$19,175.70)
per ennum. I would ewpect him to waintain tne upper end of his regular contrdioutions

i.e. Four mundres vollars ($400U.00) per month which amounts to Four Thousand
Eight pundred Bollars (Y4 6JU.00) per year., Gver the 19 years poust~trial neriod,
the dependency woulc ascunt to Forty Bight Tosusand wollars ($48,00u.00). This
added to the pre-trisl dependency of Fifteea Thacuscong Seven Bundred an Fifvy
Bollars ($15,750.00) 4 tants tue a8 cotel of Sigsty Three Thousand Seven Hupdred
ang FLEty wollars {03, 750.00).

DaMaGES UNUEK THE Law wbfUxi: {(uISCELLaNmuUS PROVIZIONS) ACT

In Gudfrey oyer and berrick uyer v. Glovi: Stone (Supra) Campbell J.s.,

SeLs our the cfeps £o oe folluwed in assessin. ihe loss of future earnin.e for

the "lust years®.
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“The experience in the United Kin_dea has plainly
led tie couvrts to adopt this mathemziical forumula.
But we are uot cealiny with ka,lish concitions im
this jurisdictlon aud I would ba slow uatil we aad
wained wore experience ia this field to zdopt &
formula suited to kuglish condicious Lut not yat
tested in ths Jamaican media. We azve o
statiscicel accuwmlation of date iu thls ccouatey
to saow winst percenta, e of salary or wajzes, spenc
on thewseives, or for that watter settlea married
men with fanilies. FPlainly we nave not yetl
arrivea at a percentdge ©o wialch tha courts may
resort 2s is su,-ested in the case cited.”

The evidencs in the iunstont case would not allow for tae formula

approved in Godfrey Uyer et al v. Gloria Stcnc {Supra) te be epplied, tiere

being no figures to work with. It is here that a distinction has to be drawn.

Given the percentuys applica in narris v, Eigress rotors Liwdted (1963) 3 AER 561

and our owa loeal judgmcute I an persuaded ©o use 25% as that percentage tha
deceasad would have spent ukelusively on hiuself siven his status in life.
Froz nis averase nct earnings of - $ 15,955.60
deduct 25% = $ 3,988.90
Total eapenditure = 3 3.966.90
Loss earaiugs for pre-trial years = ($15.955.80 - $3,98¢.90) 2 4 =
311,960.70 = & = $51,866.80

Post-trial celculation

= ($19,175.70 =~ $3,900.90) x 10 = $151,000.40
Tocul lost ecarninss = $51,866.8u + $151,86U.0u = $203,727 .60
idderd to this I award the sua ox Three Thousanu Dollars ($3,0600.00)
for loss of esxpeciation ui life and & further sum of 5ix Thousaud Lollars {6, 000.00)
for funeral expenses wakin, o grand total of Two hundred and Twelve Thousano
Seven Hundred and Twenty Seven Sollars aznd osizty Cents ($212,727.6G). ®
Finol jud.ment for the pleintiff is cs follows.-

0w

Under the Fatal accideuis act - B

3,750.00

S

Unier the Law Reforwu (miscellaaeous Provisions)
ACEC - $212,727.09 plus

Interat is owarded ou ¢6,000.00 at the rate of 3% per annum frow the
4th hay, 1986 o the 17th Soveuwber, 1990.

Custs cc be a.reerd or taxed.



