IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

MY e peay L,
LSS i Foolima

ot \_f‘h,, N U LdEi fade %
Kingsioy T HbRaRy

Jamiaica  Scdgerment Rk

IN EQUITY
SUIT NO. E. 133 OF 1990
IN THE MATTER of the Companies Act
A W D
IN THE MATTER of the Register of Members of
Barnett Limited
A N D
IN THE MATTER of the Rectification of the
said Register of Members
BETWEEN BARNETT LIMITED PLAINTIFFS
A N D PETER FRANCIS KERR-JARRETT
A N D BARNETT HOLDINGS LIMITED DEFENDANTS
A N D ISATEL JOYCE CHADWICK
A N D DOREEN WHITMAN
A N D IAN KERR-JARRETT

AND

CHRISTINE NOBLE (Executors of
Estate Marion Kerr-Jarrett, dececased)

Mr. R. Mahfood, Dr. Barnett and Mr. John Vassell instructed by Mrs. Somers of

Masgsrs. Dunn; Cox and Orrett for Plaintiff.

Mr. R.M. Henriques, §.C., Mrs. Benka-Coker, Mr. C. Honeywell and Miss Joy Donaldson

for Defendants.

HEARD: DECEMBER 2-5, 1991 AND JANUARY 2%, 1992

THEQRALDS, J.

By an Amended Origimating Summons dated the 5th July, 1991 the above-

named Plaintiffs sought Declarctions in the followiny terms.

"(a)

(b)

(e)

The sales and transfers of 49,920 shares ecach by
ISABEL JOYCE CHLADWICK, DOREEN WHITMAN and the
Executors of Estate MARION KERR~JARRETT, deceased
to Barmett Holdings Limited were made in breach
of the provisions of Articles 29 to 33 (inclusive)
of the Plaintiff’s Articles of Association.

The Directors present at a mecting held on the

10th day of January, 1589 acted ultra vires or
alternatively improperly and in breach of the
Articles of Association in confirming and ratify-
ing the transfers which had been effected at the
instance of the sharcholders ISABEL JOYCE CHADWICK,
DOREEN WHITMAN and the Executors of ESTATE MARION
KERR-JARRETT, deceased to Barnett Holdings Limited.

The Sccond Plaintiff was entitled to notice of the
intentcion of ISABEL JOYCE CHADWICK, DOREEN WHITHMAN
and the Executors of ESTATE MARICN KERR-JARRETT,
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deceased to transfer their shares under and by
virtue of Axrticles 28 to 32 (dnclusive) of thae
hrticlez of Association. ‘

(d) The Resclutions passed on the 5th day of April,
1988 and on the 10th day of January, 198% in
respect of the transfer of shares to Barnett
Holdings Limited are ultra vires and null and
void.

(e) The Directors present at the meeting held on
the 10th day of January, 1989, abusad thelr
powers as directors and acted in breach cf their
fidueiary duties.

{f£) By instructing the Secretary of the Flaintiff
Company to proceed with the scheduling of the
Meeting for 2:00 p.m. on the 10th Janucry, 1589,
Feter Ross Kerr~Jarrett abused his power as a
director and acted in breach of hisg fiduciary
duties.

(g) The directors present at the meeting of the 10th
January, 1989 abused theilr powers and pursued a
course of conduct designed to circumvent the
legal consequences of the Judgment of the Court
of Appeal in Suit No. C.L. of 1988/% 023 which
Judgment frustrated the abortive attempt of the
group led by Peter Ross Kerr-Jarrett and Dr., Paul
Chen-Young to take over Barnett Limited.

(h) By requisition to the Directors of the Plaintiff
Company dated the 22nd day of December, 1988, to
convene an extraordinary general meeting to put
to members a resoclution that, inter alia,

Peter Ross Kerr-Jarrett, Ian Kerr—Jarrett,
Christine Noble and Joyce Chadwick be removed as
directors of the Plaintiff CGompany, the Plaintiff
Peter ¥, Zerr-Jarrett was exercising his fundamen~
tal Ilegal rights as a sharcholder couferred by
Section 175 of the Cormpaniles Act & Article 36 of
the Articles of Association of the Plaiutiff
Company .

(1) The directors present at the meeting of 10th
January, 1989 acted in breach of their fiduciary
dutizs and abused their powers as directors by
holding the meeting on that date t: exercise thelr
voting power to ratify and confirm the transfers
which had been effected at the instance of the
sharcholders Isabel Joyce Chadwick, Dorcen Whitman
and the Exccutors of Estate Marion Kerr-~Jarrett
deceased to Barnett Holding Limited.

(3j) That the aforesaid transfers were made in contraven-
tion of the provisions of Article 99 of the Articles
of Association of the Flaiatiff Company.

Additionally, an order that pursuant to Secticn 115 of the Companies Act
the Register of Members of the Plaintiff Company be rectified

by striking out the name of the First Defendant BARNEIT
HOLDINGS LIMITED as the holder of 14%,760 shares of the
sald company and by restoring to the zaild Regilster the
names of the Second Defendant ISABEL JOYCE CHADWICK,
DOREEN WHITMAN and the Executors of Estate Marion Kerr-
Jarrett, deceased as the holders of the said shares as
follows:

ISABEL JOYCE CHADWICK 49,920 shares
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"DOREEN WALTMAN 49,320 shares
ESTATE MARION KERR-JARRETT, deceased 49,920 ghares”

On 22nd July, 1991 a Consent Crder giving directions was made by

Langrin, J. in chambers. The relevant provisions of that Order for the purpose

of this judgment were:

"1“

10.

That the Originating Summons proceedings herein
ghall be treated as 1f they were begun by Writ.

That the Ylzintiffs file and serve a Statement
of Claiw within seven (7) day of the date hereof.

That the Defendants file and serve their Defence
within fourteen (14) days of the service on them
of the Plaintiffs’® Statement of Claim.

That the Plaintiffs file and serve their Reply,
if any, within seven (7) days of the filing and
service of the said Defence.

That the pleadings be deemed to have been closed
at the expiration of the time limited feor filing
the Reply.

That the affidavits filed herein by each party
together with their supplemental affidavicg, if
any, shall! be deemed to be the evidence in the
case; gubiect tc the right of each party to
adduce additional evidence and cross-examine the
affidavants at the trial."

In compliance with this order for Directions abovementioned the

Plaintiffs on the very next day viz 23rd July, 1991 filed a Statement of Claim

in the following terms. ¥ore again, for the purpese of clarity, it is necessary

to set out this Statement of Claim in extenso.

1]

STATEMENT OF CLAIM
SUIT NO. E-133 OF 199C

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY
BETWEEN SARNETT LIMITE PLAINTIFFS
A W D PETER FRANCIS KERR-~-JARRETT
A N D BARNETT HOLDINGS LIMITED LEFENDANTS
A N D ISABEL JOYCE CHADWICK
A N D DOREEN WHITMAN
A N D IAN KERR~JARRETT
and
CHRISTINE NOBLE (Executors of Estate
Marian Kerr-Jarrett, deceased)
1. The first named Plaintiff Company was incorporated

on the 28th day of May, 1953 and has a nominal share
capital of $700,000.00 divided into 350, 000 shares
of $2.00 each of which 312,000 shares have been
issued and are fully paid up.

Isabel Joyce Chadwick, Doreen Whitman and Ian Kerr-
Jarrett and Christine Amber Noble as executors of
Estate Marian E. Xerr-Jarrett (deceansed) as well as
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the cther shareholders excepting the second named
Plaintiff pave to the Board of Directors notice of
intention to sell their shares and at a director’s
meeting held on the 9th day of HMarch, 1288 it was
resolved inter alia that mnotlce be given to the
second named Plaintiff of the intention of the said
shareholdars to sell their shares,

Cn the 9th day of March 1988 Notice of intention of
the said shareholdes to sell their shares was given

to the second named Plaintifff and reguiring the second
noned Plaintiff within twenty-two (22) days from the
9th of Mareh 1988 to indicate whethex he was willing
to purchase any of the said shares and if sc what
maximum nuaber,

On the 92th day of March 1988 the meubers of the
Plaintiff Company and its respective shareholdings

were as followss~
(a) 1Iszbel Joyce Chadwick 49,920
(b) Peter Francis Kerr-Jarrett 49,920
{c) Iau Kerxr-Jarrett 49,920
{(d) Christine Amber Noble 49,920
{e) Doreen Whitnan 49,920
(£) Sydney John Winder 12,480
(g} Estate Marian E. Kerr-Jarrett 49,920
312,000

On the 5th day of April 1988 the Directors of the
Plaintiff Company purported t> pass the following
rasolutionss-

1, RNE IT KESOLVED that the Directors in exercise

0f their discretion pursuant to Article 3C of the
Articles of the Company require that the shares being
offered by Ian Kerr-Jarrett, Isabel Joyce Chadwick,
Chyistine A. Noble, Doreen Whitman, Sydney Winder and
Ilan Zerr—~Jarrett as executors of the estate of Marian
Rerr~Jarrett, dec'd be sold as ome (1) lot."

THAT the following transfers of shares now tendered
o the Board be and are hereby approved:-

ISABEL JOYCE CHADWICK 49,3920 shares to

BARNETT HOLDINGS LIMITED

49,920 shares to BARNETT

HOLLINGS LIMITED.

49,220 shares to BARNETT

HOLDINGS LIMITED.

49,920 shares to BARNETT

HOLDINGS LIMITED

12,430 shares to BARNETT

HOLDINGS LIMITEL.

1 share to EAGLE MERCHANT
BAN® OF JAMAICA LIMITED.

1 share to EAGLE HOLDINGS
& INVESTMENTS LIMITEDY

On the 8th day of April 1988 the second named Plaintiff
brought an action in Suit No. C.L. of 1988/K-023 seeking
inter alia an Order that he was entitled to purchase
112,320 shares of the shareholding of the other share~-
holders by virtue of the pre-emptive rights given in
Article 29 of the Articles of Association and on the
13th day of November, 1988 this Honourable Court handed
down a judgment in his favour. The Plaintiffs crave

CHRISTINE A, NOBLE

DORFEN WHITMARN

ESTATE MARIAN KERR-JARRETT
(Duceased)

SYDNEY WINDER

IAN KERR-JARRETT

IAN KERR-JARRETT
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leave to refer to the said Judgment for its full terms
and full effect,

The s2id judgment was the subject of an Appeal which
was diewiszed on the l4th day of December 1963 and on
the 3lst day cf January 198% the wrivten judgments of
the Court of Appeal was handed down. The Plaintiffs
crave leave te refer to the said judgments for their
full terms and full effect.

The second named Tlaintiff purchased the shares of

Ian Kerr~Jarrett, Christine Amber ilcble and Sydney
John Winder and became the holder of 527 «f the issued
shareas of che Plaintiff company.

On the 22nd day of December 1988 the second named
Plaintiff nowinated himself as Chairmen of the Board
of Directors by virtue of Article %4 of the Articles
of Association., The second named Piaintiff had held
the posiiticn as Chairmen of the Plaintiff Company
sincc the inception of the Plaintiff Company up until
the 53th day of April 1988 when he was remcved there
from.

On the 22nd day of December 1988 the second named
Plaintiff pursuant to Article 50 of the Articles of
Association of the Plaintiff Company sent a requisi-
tion to its Directors for the convening of an Extra-
ordinary General Meeting of the Company.

By Notiee dated the 23rd day of December 1983 the
shareholders and Directors of the Plainciff Cowmpany
were advised of a meeting which was due to be convened
for the lith day of January 1989,

On the %9th day of January 1969 at approximately 2:00
p.m. the second named Plaintiff received a telephone
call from the Secretary advising him that a Board
Meeting had been requested for 2:90 pe.w. on January
10, 1989, The second named Plaintiff advised the
Secretary that he had prior business arrangements and
could nnt attend at such short notice. He requested
her to advise the Directors of his objection to the
meeting being called at such short notice and that he
would be available the following day.

The second named Plaintiff was not provided with any
agenda for the proposed meeting and was not. advised
and hed no knowledge of the nature of the business
which was prcposed to be transacted.

The shares of Isabel Joyce Chadwick, Doreen Whitman
and Estate Marian E, XKerr-Jarrett, deceased were
transferred by the said Directors to the first named
Defendont Company in breach of Articles 25-33 of the
Articles of Association of the Plaintiff Company.

PARTICULARS

(a) The said transfer was not made within three (3)
calendnr months after the expiration of the Notice
as required by Article 33 of the Articles of
Association.

(b) Following the abortive attempt of the first named
Defendant to take over the Plaintiff Company the
second named Plaintiff was not offered the oppor-~
tunity tc acquire the shares that were transferred.

{(¢) The szid transfers did not result from the issue
of such a Notice as is require? by the provisions of
the said Articles.
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The Directors present at the meeting on the 10th

of January 1339 and participating in the decision

to transfer the said shares acted in abuse of their
powers as Directors and or in breach of their
fiduciary duties and/or in bad faith and/or in their
cwn interests and not in the interest of the Company
as a whole,

PARTICULARS

(a) Peter Ross Kerr-Jarrett instructed the Secretary
of the FPlaintiff Company tc proceed with the
scheduling of the meeting for 2:00 p.m. on the
10th January 1989 despite the circumstances
hereinbefore described.

(b) The said meeting was called and proceeded with
the objective of frustrating and/or defeating
the legitimate exercise of the fundamental
rights of the majority of the sharecholders con-
ferred by Section 175 of the Companies Act and
Article 86 of the Articles of Asscciation cf the
Plaintiff Company to call an Extraordinary
Meeting for the purpose of removing Directors of
the Company.

(¢) The szid meeting and the decision to transfer
the szid shares were effected so as to circumvent
the Judgnents of the Court of Appeal mentioned in
paragraph 7 hereof which Judgments prevented the
attempt of the group led by Peter Ross Kerr-Jarrett
and Sr. Paul Chen Young to tzke over the Plaintiff
Company.

(d} In convening the said Directors meeting and in
cffecting the transfer of the sald shares the said
Peter KRoss Kerr-Jarrett acted in his own interest
in that he obtained or sought to obtain direct and/
or indirect financial benefits and/or personal
advantage.

Further or alternatively the sald transfers were effected
in contravention of the provisions of Article 59 of the
Articles of Assoclation of the Plaintiff Company in that
the seal of the Company was not affized by virtue of the
authority of the Directors therecf,

AND THE PLAINTIFFS claim against the Defendants:-

(1) A Declaration that the registration of the said
transfer is unlawful, illegal, ultra vires, void
and ~f no legal cffect.

(2} An Order that pursuant to Section 115 of the Companies
Act the Reglster of Members of the Plaintiff Company
be rectified by striking cut the name of the first
named Defendant BARNETT HOLDINGS LIMITED as the holder
nf 149,760 shares of the said Company and by restoring
to the said Register the names of the second;, third
and fourth named Defendants JSAREL JOYCE CHADWICK,
DOREEN WHITMAN and the Executors of the Estate of
Marian Kerr~Jarrett, deceased as the holders of the
said shares as follows:-

ISABEL JOYCE CHADWICK 49,920 shares
DOREEMN WHITMAN 49,520 shares
ESTATE MARIAN KERR~JARRETT, decessed 49,920 shares

(3) BSuch further or other relief as this Honourable Court
may deem just.
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A Defence and Counterclaim was settled on the §th August, 1991 and served
on the Plaintiffs’ attorneys om the 7th. The relevant admissions and issues

which arise are extracted from this pleading.

"S5, The Defendants admit paragraph 8 of the Statement
of Claim.

5. The Defendants do not admit paragravh 9 of the
Statament of Claim in so far as it alleges that the
Second named Plaintiff nominated himself as Chairman
of the Board of Directors on the 22nd December, 1988
by virtue of Article 94 of the Articles of Associa-
tion, however the Defendants admit that the Second
named Flaintiff Peter Francis Kerr-—Jarrctt had held
the position as Chzirman of the Plaintiff company
since the inception of the Plaintiff company up until

the 5th day of April, 1338 when he was vemoved there-
from.

7. The Defendants admit paragraph 10 of the Statement of
Claim ond admit paragraph 11 of the Statcment of
Clair in that it is 2 fact that the Second named
Plaintiff on the 22nd day of December, 1988 and pur~
portedly acting pursuant to Article 50 of the Articles
of Asgociation of the Plaintiff coapany sent a regqui-
sition to its Directors for the convening of an extra-
ordinary gencral meeting of the First named Plaintiff.
The Second named Plaintiff also by nctice dated 23rd
December, 1988 and directed to the Shareholders and
Directors »f the First named Plaintiff advised them of
an extraordinary general meeting which was due to be
convened for the llth January, 1%89.

8. The Defendants assert that the extraordinary general
meeting held by the First named Plaintiff as a conse~
guence of the requisition sent to its Directors by the
Second named Plaintiff was null and voild ond all
proceedings and decisions taken thereunder were null
and void and of no effect.

PARTICULARS

(13 Articles 59(A) under which the requisition was sent
emrowers the Directors on the reguisition of the
holders of not less than one tenth «f the issued
share capital of the company which carries the right
to vote at gencral mectings and upon which all calls
and other sums then due have been paid, forthwith to
proceed tc convene an extraordinary genersl meeting.

(2} Article 50(C) states that if the Directors do not
proceed to cause a meeting to be held within twenty-
one (21} days from the date of the requisition being
so depositad; the requisitionists or 2 majority of
them in value mey themselves convene a meeting.

(3) Contrary tc the terms of Article 50C in which the
Directors have twenty-one {(21) days from the date of
the requisition to convene an extraordinary general
meeting the second named Plaintiff Ly notice dated
23rd December, 1988, cne day after the date on which
the requisition was deposited purported to convene
an extraordinary general meeting.

(4) 1t is clear from particulars (1) to (3) outlined
above that the Second named Plaintiff had no right
under the Articles of the First named Plaintiff to
send out & notice purporting to convene an extra-

ordinary general meeting for the 11th day of January
1989,
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The Sccond named Plaintiff acted illegally and
ultra vires the Articles of Association of
Barnett Limited when he himself caused the three
(3) sets of shares to which he was entitled to
purchase by the decision of the Bupreme Court of
Judicature of Jamaica to be registercd in his
name on or around the 16th December, 19885.

The Sccond named Plaintiff only became entitled
to be registered as sharcholder of the three (3)
sets of shares when on the 10th day of January,
1989 a properly constituted Board of Directors
of Barnett Limited at a properly constituted and
legal board meeting approved the transfer of the
three (3) sets of shares to the Sccond named
Plaintiff.

The Defendants ndmit that the Second named Plaintiff
was advized of a board meeting of the First named
Plaintiff to be held on the 10th January, 1989. The
Defendsnts also admit that the Second named Flaintiff
failed to attend the board meeting of the First named
Plaintiff held on the 10th January, 1985. The Defen-
dants however assert that the Second named Plaintiff
was glven sufficient notice by the Directors of their
intention to hold the said board meeting on the 10th
January, 19389 and the Second named Flaintiff volun~
tarily a2nl of his own free will refused and/or
neglected to attend the said board wmeeting.

Contrary to that expressed in paragieph 13 of the
Statement of Claim, the Directors were nct cbliged
under the Articles cf the First named Plaintiff to
supply the Second named Plaintiff with an agenda of
the meeting held on the 10th January, 19892 nor were
they obliged to infeorm the Second named Plaintiff of
the nature of the business to be conducted. Fallure
to supply the agenda, which is not admitted, and the
failure to inform the Plaintiff of the nature of the
business, which is not admitted,; would in no way
detract or impugne the legality of the board meeting
held on the 10th January, 1589,

The Defendants deny as alleged in paragraph 14 of the
Statenent ¢f Claim that the shares of Isabel Joyce
Chadwick, Doreen Whitman and Estate Marion E. Kerr-
Jarrett, Deceased were transferred Ly the sald

Directors tc the First named Defendant company Barnett
Holdings Limited in breach of Article 29 of the Articles
of Association of the First named Plaintiff.,

The Defendants assert that prior to March 1988 all
Sharehcldexrs save and except the fecond Plaintiff
decided o sell all their shares in 3arnett Limited

in one block to Barnett Holdings Limited. The Second
Plaintiff agreed tec the propesed sale and on the 19th
February, 1988 he signed a walver of his pre-emptive
rights. At the appointed time on the 7th March, 19463
when 84% of the shares held in the First named Plaintiff
was to be transferred or sold to the Flrst named Defen-
dant comnany the Second named plaintiff verbally with-
drew his waiver.

Subsequently and in keeping with the terms of Article

30 of the Articles of Association of the First named
plaintiff the vending shareholders; Isabel Joyce Chadwick,
tan Kerr~Jarrett, Christine Noble, Doreen Whitman, Sydney
Johr: Winder and the Estate Marion E. Kerr—-Jarrett,
deceased gnve notice of their intention to sell their
shares to the Directors of the First named Plaintiff
Barnett Limited.
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That on the receipt of these notices and in keeping
with the terms of Article 30 of the Articles of
Association of Barnett Limited the Directors of
Barnett Limited became the vending shareholders for
the purnose of the sale of the said shares. That as
stated in paragraph 3 of the Statement of Claim and
at a meeting of the Board of Directors of Barnett
Limited hLield on the Sth March, 1988 the Directors

of the First named Plaintiff unanimously resolved
and determined the price of the shares being sold
and notice wag given to the Second named Plaintiff
of the intention of the six (6) vending shareholders
to sell their shares. This notice was dated the

9th Mzrch, 1988 and will be referred to at the hearing
of this suit for their full terms and effect.

That by letter dated 23th March, 12438 and which will
be referred to at the hearing of this suit the Scecond
named Plaintiff purported to accept the offer of the
shares being sold by the vending sharcholders in
respect of three (3) sets of shares in Barnett Limited
namely those of Ian Kerr-Jarrett, Christine Noble amd
Sydney John Winder.

That at a properly constituted meeting of the Board of
Directors held on the 5th April, 1988 the Directors in
interpreting Article 30 of the Arxrtiecles cf Association
of BLarnett Limited passed a resoluiion that the shares
be sold in one bloek and declined to sell the thrze (3)
sets of shares to the Second named Plaintiff, Resolu-
tions were passed by the Board of Directors incorpor-
ating their decisicns. The certificate of the relevant
resolutions passed will be referred at the hearing of
this suit for its full terms and effect.

That the Directors bona fide construed Article 30 to
mean that they had the legal right and authority to
reject the Second Plaintiff’s electien that he be sold
three (3) sets of the shares bein;; sold instead of the
six (6) sets of shares being sold. It is in the light
of this bona fide belief;, honestly held that the Direc-
tors resolved to sell the six (6) sets of shares to
Barne:t Holdings Limited, the Filirst named Defendant.
Thzt pursuant to these decisions, the Directors;, at the
sz2id meeting being held on the 5th April; 1983 approved
the transfers cf the shares recording the sale of the
shares of the vending shareholiders te Barnett Holdings
Limitzd. The Secretary of Barnett Holdings Limited was
also directed tec issue a certificate 2s a2 consequence
of the transfer of the shares,

The Second named Plaintiff then iustituted proceedings
in the Supreme Court of Judicature of Jamalca against
Barnett Limited in Suit intituled C.L. X~023 of 1988
seeking certain orders and declarations. The orders
and Declarations sought are all imcorporated in the
pleadiags to the said suit. That the Second named
plaintiff sought and obtalned an exparte injunction
against Barnett Limited on or arcund the llth March,
1988 preventing the Defendant Barnett Limited from
transferring the three (3) sets of shares which he had
offered to purchase from being sold to Barnett Holdings
Limited,

That as a consequence of the injunction granted to the
Second named Plaintiff by the Supreme Court of Judi-
cature of Jamaica the Dircctors of Barnett Limited were
effectively prevented from transferring all the shares
being sold by the verding sharcholders %o Darnett
Holdings Limited and effectively hindered from completing



24

10

the Agreement made hetween Barnett Limited and Barnett
Holduggs for the sale of the 847 of the shares in Barmett
wimitea. Consequently parnaty Linited could
uot have transferred 211 the chares being sold
to Bavaett holdings Limited until the icsues
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fne Defendants deny tizi the said transfer of shares o
Sarnett idoldings simitad wers cffected in contravention
of Articie L% of the Arciclesz of sssociation of the yirst
uamed Uefendant company auna «deny that it was uot affdsad
by virtue of the authority ¢f the Uirectors thoreof.

The Uetendants assert that the Plaintiffs are estopped
from seeking to impugn the wvalidity of the transfer of
the three {3) sets of shavaes to Barnett ioldings wiliaitved
in that from the 30th Uecember, 1580 up until 7c¢h ooy,
1650 the date of the filing of the Jriginating Summone
nerein the Plaintiffs beve vecognised and treated Barastf
Holdings Limited as & valid and legal member of barnctt
Limited,

vave as 15 hereinvefore ewepressly aduilcted the Jefendants
deny each and every aliegutlow contaiuwed in the 3tatemont

of Tlaim as though the same were herein set out and
traversed seriatim,

i, CT.:I:\ 3./"&

COUNL

and by way of counterclain repeal po
ce 246 uf the within | afenau and the Defendunts clalm:

(1} a4 declaracion that the sale and transfzsr of
49,920 shares cach by Lsabei Joyee Chadwick,
Doreen Whitwon ané the Executors of ¥state of
Harion E. Kerr—Jarvett, veceased to varncetti
lioldings Limilted wex. not wade in breach of
the provisions of Articles 29 - 33 (dnclusive)

of the Plaintiff's Ariticles of Associstiong

{i1) a declaration that the Ulrectors present at «
board meering of Barnzit Limited held on the
10th day of January, 1389 did not act ultra
vires or alternaﬁivavv iuproperly and iu breach
of the Articles of Asusociation in confiviming
and ratifying the (rauciers which had been
effected at the instance of the shareholders,
Isabel Joyce Chadwick. Doreen Whitman and the
Executors of Huiate Mavion E. Kerr-Jarrett,
Deceased to Barueit Holdings Liwnlted.

[

{ii1i) & declaratioun that the Second namned Plaintiff had
in fact reewived notice of cthe inteation of Isabel
Joyce Chadwick. Dorcer hitmen and the Executors
of Mstate Mariouw ¥. Uxrr-Jurrett., Deceased to
transfer thelr shares upder and by virtue of
Article 29 ~ 32 {(fuoclusive) of the Articles of
associatioa.

(iv}) a declarstion that h. resclutions passed by ?hﬁ
Directors at tirz bosrd wmeetings held om 5th April
1980 and on the L0ch day of Jaduery. 198Y in
respect of the tynnsicr of shares to Barumelt
Holdings Limitved L so far ag they related to the
transfer of the three (3) sets of shares to Barun
Holdings Limited and formerly belouging to Isavel
Juyce Chadwick, bereen whitman and the Ezecutors
of Estate Marion E. derc-Jarrett. Jeceased aro uol
ultra vires and null aad void.




(v) a declaration that the snid transfers were not
effected in contravantion of the provisious of
Avticle 99 of the arciclus of Association of
the Plaintiff company.

(vii) such further or other veiief as this Houourable
Court may deem juzt,

(viii) Cosis.

T

DATED the oth day of August. 19917

Pluinciffs are contending thet Peter Ross ilerr-Jarcett and she

)

second, Thdrd,

L

curth and ¥ifth Defendants failed to exerdisc their fiduciary
power as directors in the interesis of the Barucett Ltd. Company as a2 whola.
It was tne Plainciff's contention that thise bvefencunts acted in thelr cww

(;J) personsl interests and not in the interest o #Sarnett Limited. Tha rules
appilicable to trusteues, exkecutors and administravors and indeed tu all
persons who stand iun fiduciary positions whather as agenis, solicitors,

directors of companies arc guite clear. Jee Snell’s Principles of Eguity

23rd Edition and Transvz 1 Lands Co. vs. Hew Beigpium, etc. Co. [1914] & Ch &é8.

T
o

director of & company is not allowed to put himself in a position whers his
interest and duty conflict or indeed appear to g¢onflict. It is not in issua
o that Barmett Holdinge Lrd. the First Uefendoit 4z a Company in which, feter

Rogs Karr-Jdarveti is the sole beneiicial owner

and controels all the issued
shares., This fact appeared to have escaped the notice of the Scecond Plaintiff
injitialiy. mow this couse to pass i1s nct fox ¢his Court to decide, but
cevtainly ite significance is not without iuwportavee.

Peter Fraumcis Kerr-Jarrett has Dusn Sanirviman of tiwe Plaintiff s

.

Company frow itz formation on 28th Hay, 1952, He Lweld this position for meanly

35 yeays., He was removed thevsfrom by @ Resolution of the Leard. The winutes
(:;\ of the mecting of the 5th &pril, 1388 of the Suard of barnett Ltd, form parw

of the agreed bBundle of Bxhibits. It ig net2d that a resclution removing the

Second Flaintiff from the position of Chairmean io counspicuous by its absunce

from the mizates, vut the Defence hes adinitted thet it was on thal day that

the Second Plaintiff was removed as Chairman. Whot does not escupe the attontion
of the Court, howaver. is that the dHanager (Mir. Poter doss Kerr-Jarrett)

"had given iliss #uller, the Zompany’ s secretary the day off and had mad: no

provision ficanyone to take short-hand notes’ Question is was this a desirablo




cevidence iz adducad to ghow this. This

- 13 -

state of affvirs In view of tha proposed sale of shares to be discussed?
Did hr. Peter Franmeig Xerr-Jarrett have a forabodiue or sixth sense whon
(and this is recowvded) he pointed out that "Mr. Peter Hoss Kerr-Jagrett
was euwployed to manags the company’s property and was a d¢irector because
of this positiou. He was present to further the inierest oi the company
and not to further his own private interesis. Larpett holdings was not
: director or sharehold:r cud had no connection with Barnnit Limited,”
To use an unforensic expression did the Cecond Plaintiff “swell o rat®
suiwnwhicre.  If he ddd no reasouable tribunal could condemm him for buling

over sensivive. If he did not taen the same tribunal could justifiasbly

P

hold that his tenure of office as choirwan of Sornett

{imited should hawve
been terminated bhafore the Sth April, 1568,

referance is wade at paragraph 15 {&) of the Statewmont of Clain
to ‘the attespt of the group led by Peter doss Kevr-darrett and
r. Yaul Chen Young to rake over the Plaintiff  Cowpuny.” Parvagraph 15
contains the wain thyust of the Plaintiff’s casc and is quite clear in
relation to the particulirs gilven aand it foilows, in relacion to the
beclaration sought frow this court,

Foter Hosg Herv-Jarvett knew long boiove this hearing that his
borafides were Ludng chollenged. Un the basis ol the pleacivgs and
affidavits filed by the Plaintiffs he was awar:o of this. Percival Koss

ig sole Luneficial swu.r of the Firsc Defe

)

anc'es Company. 1wt company
pleads to the effect Lhat the Plaintiifs wi csloppzd from sceking o
lmpugn the validity oi che transier of the thres {3) set of shares to
Barmett Holdings Limlted.... In that up to the date of the fisdag of the

B

Uriginating Suwmmons herein the T

Holdings Limited an a viiid and legal member of Barnett Lindted. o

leading is therefore found to

L

he absurd. So absurd in fact thot at the trizl fleavaed counsel who
represeated the deic.adnats had to make his position clear by withdrawing
this particular line of the defence. Uther aspects of the rlaintiffs' case
whici rewain unanswerec are the allegatiouns of bac¢ faith and breach of

ficuciary duty to the First Plointifi, The consent Order for Directions

iaintiffs had rocegrised and treated EBarnett
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filed herein made it quite clezr what should be deemed to be the evidence
in the case. The Affidavit evidence of Peter Francis Xerr-Jarrett along
with his viva voce evidence in court and the reasonable and quite inescapable
inferences to be drawn therefrom justify, in my view, a rejection of the
submission that the Plaintiffe have not discharged the burden of proving
theilr case on a balance of probability or at all., There was a clear conflict
of interest between Peter Hoss XKerr-Jarrett as sole beneficial owner of
Barnett Holdings Limited and io his position as a Director of the Plaintiff
Company. The same conflict of interests applies to the second, third, fourth
and fifth Defendants.

A Declaration is accordingly made in terms of paragraph (a), (d), (£f),
(g)s (h), (1) of the Amended Originating Summons dated 5th July, 1991.
It is ordered that pursuant to Section 115 of the Companies Act the Regilster of
Members of the Plaintiff Company be rectified by striking out the name of the
First Defendant Barnett Holdings Limited as the holder of 145,760 shares in the
said Company and by restoring to the sald Register the names of the Second
Defendant Isabel Joyce Chadwick,; Doreen Whitman and the Executors of Estate

Marion Kerr-Jarrett, deceased, as the holders of the sald shares as follows

ISABEL JOYCE CHADWICK 49,920 shares
DOREEN WHITMAN 49,920 shares
ESTATE MARICN KERR-JARRETT, deceased 49,920 shares

The Plaintiffs are to have their costs of this trial to be agreed or
taxed and to be paid by the Defendants. The Counterclaim is dismissed with no

order as to costs.



