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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. B 138/1991

BETWEEN ALTON BENNETT PLAINTIFF
Al .

AND - HECTOR PRYCE DEFENDANT

Norman Davis instructed by Myecrs, Fletcher
& Gordon for the plaintiff

Mrs. Ursula Khan instructed by Khan & Khan
for the defendant

"~

Claim in Negligence

Hearing on December 12, 15, 1994 and May 3/ 1995
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The plaintiff's claim in this matter arosc out of a collision between a
pedal cycle which he was riding and a motor truck along the Long Hill main
road, Mount Industry in the parish of Saint Catherinc. The collision occurred

on 30th November, 1990 in the morning hours.

As a conscquence of the collision the plﬁintiff suffered the following
injuriecs:
1. abraisons to the right forcarm
2, a swollen deformed right thigh
The plaintiff was laid up fdr cight wecks convalescing from his injurics.
The total period of his disability was, however, six months. His injurics
gave risc to a claim in negligence against the defendant who was the owner
and driver of the truck in question.
In the particulars of negligence the plaintiff alleged that the defendant
"(a) Failad to kecp any/or any proper look out. '
(b) (sic) Drive on the incorrect side of the road way..
(c) Drove at a speed that was cxcessive in the circumstances.
(d) Negotiated the corner on the incorrect side of the road.
(c¢) Failed to heced or observe the preosence of the plaintiff
riding his (sic) motor cycle lawfully along the road
(f) Failed to stop, slow down, swerve or in any way manouvré

the said motor vchicle so as to avoid the said collision.
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The defendant for his part in the defence pleaded that "the collision was

' caused solely by the magligence of the plaintiff or in the alternative that

he materially contributed to it".

In the particulars of negligence pleaded in the defence it was alleged

that the plaintiff was:-

"(a) Riding at too fast a rate of speced having regard to

(b)

(c)

(d)

(e)

The Evidence

the fact that he was going down a steep hill on a
roadway with sharp curves.
Failing to exercise propér care on negotiating a

dangerous corner.

‘Riding at too fast a rate of speed so as to preclude

proper control of his ‘bicyxrilo.

Failing to keep a proper and/or sufficient look out
having regard to the blind or ncar blind naturec of

the corner becausce of the high bank on his own side.
Having passcd the front of defendant®s truck which

was stationary, failing to manouvrec his bicycle on his
own side of the roadway so as to avoid colliding into
the right rcar wheel of the stationmary truck when there

was adequate room for him to safcly pass.”

The Plaintiff's case

The plaintiff in his account reclated an incident in which on the morning

in question he was riding his pedal cycle going down the Long Hill Road on his

way to onc Miss Pcarl's shop which is situated to the right of the road as one

procecads down the road.

It is common ground and not in disputc that the road in question as onc

travols in the opposite direction uphill is stcep, winding and full of curves.

The longth of the hill from top to bottom is about two and a half miles . Also
not disputed is the fact that the scction of the road whexe the collision took

place was a blind corner for vchicles coming from cither direction.
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The plaintiff said that he was in the act of negotiating the curve over

on his left hand side of the road riding about two feet from a concrete wall

" to his left. He had positioned himself to go right over to Miss Pcarl's shop

situated to the right of the road when the truck came upon him same time.
According to the the plaintiff the whole of the truck was then on his left and
as soon as he saw it, it hit him on his right foot, It was about two fcct from
the wall when it hit him. The cornmer was a rigbt hand corner for the truck.

It was a long truck. Both vechicles were not moving at the time of the‘collision.

He was scated on his bicycle at the time of the collision.

As it is common ground that the width of the road at the point of impact
was estimated at sixtoen to twenty feet, in so far as the defence sought to con-
tend that the collision took place over the defondant's half of ﬁhc road this
cannot be supported by cither rcason or common scnsc. For this long truck to
negotiate what was a deep right hand corner it would have of necessity to on-
croach some distance over to the right half of a roadway as the truck procceded

around the corner up this steep hill.

Under cross cxamination the plaintiff deniced that he was negotiating his
cycle down hill on the incorrect side of the road and that on sceing the truck
as it cmerged from around the corner he lost control of the cycle and although
mapaging to negotiate the cycle pass the front of the stationary truck he
collided into the rear of the truck which was more out in the road. The plain-~
tiff admitted that the recar of the truck was more out in the road than the

front. Hc deniced that he was coming down hill at a fast rate of spced.,

. The defendant'’s witness who is also a truck driver by occupation had been

given a 1ift by the defondant, He joined the defendant along the Spanish Town Road

and was in the vehicle at the time of the collision.

The Defendant's Case

The defendant in his account described travelling up what was acknowledged
to be a steep winding hill, He was procceding at about ten to twelve miles per

hour and continuously sounding his horn. Given the length of the truck, as well
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as the naturc of the terrain which he was traversing, a prudent driver in
cncroaching over to right half of the road as he negotiated these numerous
corners, such a manouvre would call for caution on the defendant's part
including the sounding of his horn as a warning to other road users of the
prescnce and approach of thé truck. The steep hill would also call for usc
of a lower geat by the defendant, a situatioh which would result in the
revving of the cngine giving off a sound sufficient to alert road uscrs of
the approaching vchicle. . /

As he approached what was a right hand corner to him and a deep curve he
saw the plaintiff approaching down hill on his bicycle. Plaintiff was coming
very fast, He (the defendant) sounded his horn, applied his brakes and stopped.
On sounding his horn the bicycle started to wobble but it kept on coming towards
the truck. The plaintiff managed to pass the front of the truck, but he collided
into the right recar wheel., At impact therc was about five feet of clear road-
way to the right rcar of the truck for the plaintiff tb pasQ. The plaintiff on
impact fell under the truck by the right rear wheels. He was taken up by the
defendant and his passenger along with passcrs-by who came on the scence and
assisted in placing the plaintiff who was injured into the truck. The plaintiff
was taken to the Linstcad Hospital where he was treated and later transferred
to Spanish Town Hospital, where he was admitted.

The witness Winston Lynch gave an account which materially supported the

defendant®'s cvidence,

The cvaluation an& Assessment of the Evidence

As it is common ground that the corner whefc the collision took place was
a dcep curve and what was admitted by both si&cs to be a blind cornmer, it is
clear from the account of both parties that they did not sce cach other until
the collision was almost imminent. The defendant for his part was in the act
of negotiating his truck around this deep curve, a manouvre which nccessitated
his having to encroach more to the right of the road to be able to negotiate the
corner., Although the law required him to kcep as ncar to the left of the road
as possible this has to be viecwed in the light of the circumstances as the state
of the road-way made possiblc. Given the estimate of the width of the road -

sixteen to twenty feet and given the length of the truck being twenty-cight feet
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and its width about cight fecet,to negotiate the curve, it would have had to
encroach over to at least a half of the right section of the road to negotiate
the corner . This manouvre, however, called for extreme care on the defend-
ant's part and in so far as he said that he sounded his horn he would have
discharged the common duty of care owed to other road users including the
plaintiffi The fact that the plaintiff was not maved to take no avoiding
action would lead me to beélieve that no horn was Sounded., It is difficult to
imagine that the plaintiff would not have taken advantage of the opportunity

available to mahouvre his cyclé to the left and safely passcdby:theixdghtiof
the- gruck,

I find that no horn was blown by the defendant to alert the plaintiff as

to the presence and approachof the truck and in failing to do so the defendant

was ncgligent.

For his part although the plaintiff would have me beliceve that he was
travelling at an ordinary speced going down this stcep hill and about two feet
from his cextreme left as he negotiated this deep curve; his own account gives
the lie to this being so as under cross cxamination he admitted that "at all

times I intended to go right at Miss Pcarl's shop. 1 positioned mysclf to go
right." That being so he would not have been far over to his left about two
feet from the wall to the left byt moré to the centre of the road as the defendant

said positioning himsclf intending as he did to go to the right of the road over

to the shop.

The rules of the road requiring a motorist in using the road to keep as
near to the left of the road as possible apply with cqual force to cyclists as
well especially in circumstances where one is faced with operating a vehicle
on a stecep, winding road full of curves which is known to be also narrow for at

lecast one mile of the distance of two and a half miles.

I find that the plaintiff was riding his c¢ycle at a fast ratc of speced and
more to the centre of the road and that it was his manner of operating the cycle
that resulted in him not sceing the approaching truck coming at a much slower
speed up hill carlier than he did, Had he been riding mord to his left he would

have seen the truck carlier and been able to take cvasive action by ncgotiating
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the cycle to the right of the truck. He scemed from his admission under cross-
ecxamination to be more concerned with getting to Miss Pearl's shop which was to
the right of the road as one travel down the Long Hill Road. In this, regard

he was in breach of particulars (a - d) as pleaded in the defence and also

negligent moreso in that he failed to take recasonable care for his own safety.

On the issue of liability and having regard to the duty of care placed
I
on the plaintiff and defendant/apportion the blame for the collision at 403

to the plaintiff and 607 to the defendant.

Damages
1. Special Damages

The following were the particulars of special damage pleaded:

(1) Cost of repairing bicycle $ 380.00 ;
(i1) Cost of medication 200.00 J/
(141) Cost of travelling 1,500.00
(iv) Cost of pants lost 120.00
(v) Extra cost of food - $30,00 per
day for 60 days 1,800.00
(vi) Loss of carnings - $500.00 per
forth night for 5 months , 5,500.00
| $ 9,500.00

It is by now trite and a settled principle of law relating to proof of
special damagos that it must be specially pleaded and strictly proven. Of the
six items pleaded under this hecad of damages attcempt was made to prove only
onc, number 6 relating to loss fo carnings. The other five items lacking as to
proof must therefore be regarded as abandoned. As to logs of carnings although
the plaintiff's evidence was that he was carning $500.00 per day from his
previous cmployment when this ¢vidence was put to the test it cmerged that this
income rclated to only such ogcasigns as the plaintiff was able to securc a
buyer for the lumber he secured and this was nqt as frequont as he made it out
to be, but was in fact more of a forthnightly occurrence. The sum recoverable
therefore is calculated oh the basis of $500,00 per forthnight over a period

of five months that being the period pleaded in the particulars of special
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damage, The sum recoverable ie therefore $6,500.00.

2, General D;magds

Following tHe collision on Novetber 30, 1990 the plaintiff was admitted
into tHe Spanish Towm ﬁOSpital as a result of the injurics he suffered. A
sedical report Jate& March 19, 1991 from Dr. Colin Abel a surgcon at that
institution and who trecated the plaintiff reveals the following:-

"Re Alton Bennett

This paticnt was admitted go this hospital on November
30, 1990 as a result of injurics sustained. Therc was a
history of loss of consciousncss:-

When examined the following was noted:-~

(1) Abrasions to right forcarm

(2) Abrasions to right foot

(3) Swollen deformed right thigh

X~rays of skull werc normal. ZX~rays of right thigh
showed fracturc femur. His wounds were dressed and analgesia
prescribed on the advise of orthopacdic surgeons Kingston
Public Hospital, sketal traction was started and sustained
for cight weeks. He was discharged on February 1, 1991
after x-xays showed good bone healing.

He will be mobolized on crutches for a further three
months., His period of total disability is six months.

Yours sincerely,

Sgd. Dr. Colin Abel
(Surgery) "

As a follow~up to this report and obtained no doubt in preparation for
the hecaring of this action an up to date report was obtained from Dr. Emran
Ali}'a Consultant Orthopacdic Surgeon at Eurcka Medical €entre. This report

which is dated October 1994 rcads as follows:-

"  Re Alton Bennett, age 26

This patient was scen by me on Degember 11, 1990, with a history
of being involved in a motor vechicle accident on Novmeber 30, 1993,
at which time, he suffered a fracture of the right femur for which
he was treated at the Spanish Town Hospital.

On cxamination, he has a well hcaled superficial 1" scar on the
latcral aspcct of the left upper forcarm and over the lateral

aspect of the right ankle. He had full range of movement at the
ankle joint.
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He also had a healed Pin Track scar joint below the tibial tuberacle
of the right tibia. There is a slight bony swelling at the junction of
the middle and distal 1/3 of the right thigh over the fracture site.
Check x-rays confirm a well healed fracturc junction of the middle and
distal 1/3 of the femur with slight overlap. The fracture is solid.

There is some wasting of the guadiceps and flexion of knee is limited
0-100°. ‘ e

\\\

This patient was scen again on September 6, 1994 for final certification.,
He still complains of paing at the pin tract site and fracture site. The

leg is 3" short and he walks with a slight limp. In my opinion, he suffered
a4 P.P.D, of 107 of the function of the right lower limb.

S5gd. Dr. Eman Ali
Consultant Orthopaedic Surgeon

"
In support of a rcasonable award for pain and suffering and loss of
amcnitices no reference was made by Counsel to any recent comparable awards.
L.ecarned Counsel for the plaintiff suggested that a rcasonable award for
general damages ought to be in the region of $200,000.00. Learned Counsecl
for the defendant did not seck to argue to the contrary and offered no
demurrer to this suggestion. Given the fact that following the collision
the plaintiff's injuries laid him up for six months this has to be regarded
as the total length of his disability. Added to this is the fact that !¢ is
now left with a half inch shortening of his right ankle which has left him

with a ten percent partial disability of the right limb,

An examination of comparable awards although not uncarthing material of a
naturc in kecping with the instant case would suggest that an award within the
range of $180,000.00 to $200,000,00 would meet the justice of the claim. Taking
everything into consideration I would consider an award of $210,000.00 as reason-

able in the circumstances.
In fine the plaintiff succecds as follows:-

Judgment for the plaintiff for $216,500.00 with costs to be agreed or

taxed beings-




1. Special Damages $ 6,500.0C

2. General Damages 210,000,006
() $  216,500.00

less 407 the extent to which he is blameworthy. Final judgment centered for

plaintiff for $126,900.00 with costs to be agreed or taxed.

Interest awarded at 3% on 60% of $6,500.00 on special damages as from

30/11/90 to 31/5/91 on general damages and at 3% on 60Z of $210,000.00 as from
11./6/91 to 31/5/95




