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COR: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.
THE HON. MISS JUSTICE MORGAN, J.A.

BETWEEN BENTLEY ESTATES LIMITED PLAINTIFF/APPELLANT

LA ND ' CASTLE CONSTRUCTION LIMITED
A.L. RICHARDS DEFENDANTS/RESPONDENTS
{t/a A.L. Richards &
Associates)

Gordon Robinson for the appellant

K.C. Burke for respondents

October 5 & December 18, 1992

DOWNER, J.A.

Benrlsy Estaces Lud.; the appellani, instituted proceedings
in the Supreme Court against Casile Consiructiun Ltd., tha
contractor in respect of 2 building project Known a2s Melwood
Villas., The cloim was founded on allegations of breach cf
contiaci or in the alvernative, negligeance. The averment ron
thus; |

"3. By a contract in writing
daved the lst day of mpril, 1989,
and mads between the Pleintiff
as Employes and tha Pirst Defen-
dant as Contractor vha Figrst
Defendant was engaged by the
Plaintiff ¢v construct ceriain
works namely the Permanonc and
Temporary Works in connectiion
with the Plainviff’'s saild
proposed project (hereinafier
called "Mealwood Villas®) for
copsideration therein sot oub,

4. it was an cxpress and/oxn
inplied t¢rm of both contracts
ihat =he Defendants would
pecform tne serviceus agreed
with due diligepce and pro-
fessionalism and uss theixr best
afforte to ensurs tho succoss
of Melwood Villas.
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"5 Regligently and/or in
breach of 1the contract betwegn
tha partiaes the First Defendant
failed to properly procecd with
the consiruction of Mslwood
Villas so that the Plaintiff
was forced cto tesrminate the
Pirst Defondant's scervices on
the 15th day eof June, 1590."

The contractor responded promptly, by issuing a2 summons to stay
procecdings pursuant to soction 5 of bthe Arbitraticon Act and

prayed in aid, the agreement of April 1, 1989 which rueferred to
the Conditions of Coniract.. <Clause 353 {1) of those conditicns

hess circumstances that

(%

provides for arbiuration. ' was in
Wolfe, J., granted a stey and Bentley bstates Lud., as the
aggrieved party has appraled.
The agreemeni incerpeorataed a number of other documents.

On¢ of these was the Conditions ¢f Contract, This is how the
conditions wore introduceds

"The following documents shall

be deamed to form and be rcad

and censtrued as pacrt of this
hgraement vizs-

(c) <The Conditions
of Cantract.”

The significaence of clause 35 (1) is that the outcoms: c¢f this

cas¢ aopends on its trug comstruction. Sincst eithor party could

inveoks this clausc to resolve disputes, if the issues ralsed in

1ha statement. ¢f claim ware coversd by claus 35 (1), then the

procecdings instituted by thoe appellant ware mizsconceived and wore

properly stayued. it is therefocre cssential to deotermine the scope

of 1the clause. 1o roads:

35 (1) Providad always that
in casc any dispute or
difforence shall arise betwoen
the Employer or the Architect
cn his buahalf and the Contractor,
oither durirg the: prograoss or
after the completion or abandon-
neint. of the Works, as to tae
censtrucvion of this Contract or
as to any wmatier or thing of
whatsoover nature arising thaore-
unfer or in connaoction thorewith



{(including any matter or thing
left by this Contract vo thz
discretion of the Architect) o
the withholding by the Architocs
of any certificats to which the
Contractor may claim to be
¢niitled or the measurement and
valuation mentionwd in

clausc 36(6) (k) of these Condi-
tions or tho rights and liabili-
tics of the parties under

clauses 25, 26, 31, 32 ox 332 of
these Conditions, tho same shall
not be allowed to interfore with
or delay tha zxecutnion of the
Works but either party shall
forthwith give to ihe other
notice in writing of such dis-
pure or difiqrence and such
disput or difference shall be
seitled by reference to a single
arbitrateor in the cass the
partios agre¢ upon ona, othirwisc
by twc arbitra‘tcrs on¢ to be
appointed by sach party and their
umpire in a manner provided by
the torms of the Arbitration Act.”

The first issus 10 bi resclved is the meaning to be
attributed to the phrase "as to the construction of this contract.
Since the appellant. has alleged a breach of contract, befora the

brzach 1s detarmined, thers nust b a construction of the coniract

f

nd therefore the matier was within the remit of the arbitration
clause, On this aspect, the contraciLors could have obtained a
stay cf proceedings in tha Suprime Court..

As the statement of claim particularisas specific breaches
of contract, iv is apprbpriate Lo mention &ll the documcnts which
arw incerporated with the centract. They are, the tvnder, the

drawings, the conditions of contract, the specification and the

" priced bill of quantities. Becausws the Conditions of Contract

are¢ of prime importance, the capticon at its commencement should
be noted., It reads

"FORM OF CORYRACT

Ths Form of Contract. shall be
the standard Form of Building
Contract Private¢ Bdition with
Quaniitizs First Revisicen 1584
prepared by tha Joint. Consulta-
tive Commitioe f£or che building
cons .ructicn inaustry of

Jama. ca."”
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Tnen uader the bills of quantinies tnere is the captlbn
“Proceduras relating to Pracrvical Complerion and Handover of
Works." To my mind the detailad provisions set out under this
heading cover the averment in rhe statement of claim which reads -
"Faitlure to proceed regularly and diligenvly with the works.™
Turning to the saecond allegation of breach 7 the
statement of claim that tnere was a "failure re render a satisfac-~
tory strancdard cf workmanship," tiat was enticipatea 1o tne bills
of gquaptitles by tne@ provisions under the heading “lMaterials and
Workmanship.®
AS regaids the thira breach specified, it reads -
"misrepresenting Lo the plaintiff the capability to providae
support services by B & H Structures Limitned resulting in the
failure to provide such servicaes.” The bills of guantities hava
provision for support servicaes providzd by the contractors. Th»
relevant clause reads - “Works by nominated sub-contractor and
goods and materials supplied by nominated suppliers.”
The fourth particular as allﬁg@d in the statemeny of
clawm is also a cloar case of construcition of the coatract. That
particular reads:
“{d) Prrsistently and despite warnings
proceading with the works. in a
manner conirary Lo the expryss
and/or implisd terms of written
contract beiwsen tha parties.”
The pleader, 1t ssems, has forgotte=n that the bills of guantiti~-
make provision for & performance bond under the heading Periormance
Security. ‘o avoid the logic of this approach, 1t was contended
by Mr. Gordon Robinson that there was also an averment of negli-
gence 1n the alternative based on the same particulars usa2d to
allzge breacn of contract. 7The contractual cbligation is
fundamental since it was crzated by the parties, so clause 35 (1)
must covaer all the allegations .in the statement of claim. There
1s also no nesd to consider the alternataive in negligence as a
tort since the-nagligunce claimed is not indep. .dent of tihe

contractual obligaticns.
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The second crucial phrase in clause 35 (1) is "as to any
matter and thing of whatsoever naturs arising thereundzr or in
connection therewith,” must refer to matters which arise "as to
the construction of the contract" which was the initial critical
phrase to construe., The sum and substance of the matter is that
the breaches alleged were anticipated by the detailed provisioas
in the contract. Therefore the arbitration clause must be brought
into play to resolve the disputed issu@s. Here it should be
mentioned that prior tc the proceadings being instituted in the
Supreme Court, the contractors, in accordance with clause 35 (1),
gave notice in writing of disputes to be referred to an arbitrator.
The notice took the form:

YAl Richards & Associates August 14, 1989
2A Caledonia Avenue

Kingston 5,

Dear Sir,

Re: Melwood villas Arbitration

Be advised that further to clause 35
of the conditions of contract, JCC First
Revieion 1984, i hereby state that a
dispute or difference has arisen between
Castla Construction Ltd, and tha
Architect and we hereby request that
arbitration proceeding begin to rasolve
the matters listed below which although
attenpted cannot be resolved by
aiscussion and agreement. We await your
response %o the joint naming of an
acceptable arbitrator to both parties.

The disputes are:-

(L) Castle Ceonstruction Ltd.
disclyims responsibility
for the delay and associated
costs for the constrxuction
of unita 5 & 6.

(2) Castle Coustruction Ltd.
disagrees with the nil
extension ¢f time granted
by the architect as listed
1n lettor da<ed July 21,
1989, Castle Construction
Ltd. now askea for a
revision of the ~xtension
of time decisio and the
associaced costs.

Yours respectiylly,
Casile Construction Ltd.

Sgd/ Patrick Brown
Managing Director.”
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in this context, it must be recalled that once the dispute arises
bectween the appellant, as employer or the architect on its behalf,
and the contractor, one of the essentials for rofsrence comes
into play: sce clause 35 (1). As for this dispute, they were
coverad in the contract by clause 26 of The Appendix To Form Of
Contract captioned "Pericd of Delay." From the outset therefore,
the appellant by its conduct in not responding to this request,
sought to avoid the arbitrator as a tribunal.

Did wWolfe J, exercise his discretion

correctly to stay the proceedings
contemplated by the statement of claim?

It was the appellant who inst:tuted preceedings against
the contractor by writ of summons. iIn support of the summons to
stay proceedings, the following paragraphs appear in the
céntractor's affidavit:

YD, The Pirst-Defendant 1s
2laiming that the Plaintiff is in
breacn of the said Agreemant, and that
the employment of the First-Defondant,
was terminated by the Plaintiff.

7. All these matters are

withia the scope of the said
Agrecment to refer disputes and
diffarences arising thcreundar Lo
Arbitration, and arose before the
commencaement of this action, and are
fit and proper matters to be referrad
£o Arbitration and ithore 1s no reason
why they should tot be so referred
and decided,”

Thon in a further affigavit tho contractor stated as follows in
paragraphs 5 and b:

5. That I crave leave to refer
to the standard Form of Building
Contract, a copy of which is atcached
hereto marked 'B' for identity. I am
also to refer particularly to

Clausecs 25, 26, 30, 31a, 318, 31C, 34
and 33 thereof.

6. That I also crave leave to
refer to letter Castle Construction
Ltd., to A.,L. Richards & Associates
dated August i4, 1989, a copy of which
is attachad hereto marked ‘'C' for
identity.”
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Since saction 5 of the Arbitration Act is relied on in paragraph 7
of this affidavit, it must be cited. It reads:

“"1f any party to a submission, or any
person claiming through or under him,
commences any legal proceedings in the
Court against any other party to the
submission, or any person claiming
thrcugh him or under him, in respect of
any matter agreed to be referred, any
party to such lsgal proceedings may at
anytime afteyr appearance and before
delivering any pleadings or taking any
other steps in the proceedings, apply
to the Court to stay proceedings, and
the Court or a Judge thercof, if
satisfied that there is no sufficient
reason why the matter should not be
referred in accordance with the
submission, and that the applicant was,
at the time when the proceedings were
commenced and still remains, ready and
willing to do all things necessary to
the proper conduct of the arbitration,
may make an Order staying proceedings."

It is admitted that the hearing of the summons for the
stay took some time to come on because of mishaps in the Registry

for which neither party was to be blamed, The issue therefore

was whether the dispute raised in the statement of claim concerned

matters which the parties agreed to refer to arbitration. The
onus lies on the appellant to show that there was sufficient reason

why the dispute should not be raferred to arbitration: ses

Hodgson v. The Railway Passenger Associate [ldédl-1882] 1X Q.B. 188

and Vawdrey v. Simpson {1896] 1 Ch. lés. It has already been

establishzd that the issues raised in the appellant's statement
of claim ought to have buen referred to arbitration so Wolfe 3,
exercised his discretion to stay proceedings correctly.

Apart from the notice of August 14 requesting that
arbitration proceedings commence, the contractor was otherwise
qualified to seck a stay. It is true rhat the contractor entered
an app=earance as he was permitted to, pursuani to section 5 of
the Arbitration Act, but he did not deliverrany pleadings or take
any other steps. As for the duration of the contract, clause 35 (1)
operates during the progress or after the completion or abandonment

of the works.
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Regarding the willingness of the contractor to go to

arbitratign, here is how paragraph 10 of the affidavit puts it:

"i0, At the time this action was

commencad, Castle Construction Limited

was and still remains rcady and

willing to do all things necossary and

requisite to the proper conduct of the

Arbitration and to enable all the

matters in dispute as aforesaid to be

determined by arbitration im agcordance

with the pxowisions of the said

Agreement""
Therc has been no attefpk to refute thig.etatement, On this
agpect of the case, the appellant's cglaim has nowerit.

in the cirxcumstance of this case wag

it an abuse of pracess for the
appellant to seek to enter a judgment

An default in the Suoreme Couxt2 .

Betweon the poriod of tho application for a stay of
Peegaedings and the bearing of that application, the appellant
sought a judgment io defaunls &g b snteroé against tha contractos
on the ground that 0o defenca had becn filed. Bearxhq.;nﬁpind
that the contractor had taken the step to comuwence arhitration
proceedings and had entered an appearance in the Supreme Court,
rho egntractar wes obliged to await the hearing beforc Wolfe, J.
Oh the sumiame £0r a stay. Had the contracuvor been lugad imeo
daliuexing a defonce as the appallant santended, the pratection
of eegtion 5 of the Arbitration Act as regards a stay, would have

been lgst, Two instances where seeking leave 1o defend in court
were regarded as steps in the proceedings, were Pitchers Ltd, v,
Plaza (Queensbury) Ltd. (1940 1 All E.R. 151 and Fords Hotel Co.
Ltd, v, Barlett (18%¢] A.C. 1. The Supreme Court then became the
tribunal for resolvinc disputes although therc was an agreement
to refer such disputes to an arbitrator.
in the light of the construction of section 5 of the

Arbitration Act and these authoritics, it was an abuse of process

to se¢ek to have a judgment in default entered while the summons

for the stay was pending. Lord Donaldson, M.R. would have regarded

as "wholly inappropriate," the situation contemplated by the
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appellant and that 1s just another way of describing an abuse of

procecss: sec W.E.A. Records Ltd. v. Visions Crannel 4 Ltd & Ors.
{1963] 2 All E.R. 589 av 594,

The rosult is that on every ground the contractor has
succeeded in this interlocutory appcal. The order of Wolfe, J.,
must be affirmed and the respondent contracror must have taxcd or

agreed costs.

WRIGHT, J.A.

The relevant issues have been appropriately considered
and I agree with the declision that the appeal must be dismissed,
the order of the Court below be affirmed and that the respondent

be awarded costs to be taxed or agreed.

MOR A,

i also agree.




