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SMITH J.

By Originating Summons dated 3lst August, 1994 the plaintiff seeks the deter-

mination of the following question:

“Whether a person who intends to travel
on 4 motor bus and wiio while standing
on the ground outside of the motor bus
in assisting the conductor and sideman
to load his goods ontgo the top of the
sald motor bus can be said to be a per-
son who is "being carried in or upon or
entering or getting on to or alighting
from the motor vehicle?”

The plaintiff company operates motor buses in rural Jamaica.

The defendant company was the insurer of these buses by virtue of Insurance
Policy No. MP.00405/8,

George Anderson was injured in an accident involving one of the plaintiff’s
buses. The undisputed facts as appear in the affidavit of Mr. Lawrence Anson a
Director of the plaintiff company are as follows:

Anderson carried his goods to the terminus where the plaintiff's bus was parked
with the intention of loading his goods on the bus and thereafter to board the said
bus. While Anderson was standing outside the bus on the ground assisting the conductor
and sideman to load his goods on to this bus, a bag of flour owned by Anderson fell
on him while being loaded on to the bus. The bus was parked for the purpose of facili-
tating the embarkation of passengers and the lcading of goods thereon.

Section 2 (1) (a) of this policy is relevant. The caption is "Liability to
Third Parties” and it reads:

"The company will subject to the limits
cf Liability indemnify the insured in the
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event of accident caused by or arising

out of the use of the motor vehicle or

in connection with the loading or unload-

ing of the motor vehicle against all sums
including claimant’s cost and expenses

which the Insured shall become legally

liable to pay in respect ofs-

(a) death of or bodily ianjury to any person

(b) 0980006000000 00000U0000P00000000G0OBGOCSE O

As to limits of liability the schedule provides:

“Limit of amount of the Company's Liability
under Section 2 = 1 (a):

(1)  in respeect of death or bodily injury
tO any p2rsSon csceesesoo $250,000.,00

(i1) G000 8880008000000680060800000000000
On lst April, 1982 the limit was revised and now stands at $750,000.00,
However Endorscment 19(m) cf the policy reads:
"As and from 22nd Deccmber, 1982 it is hereby
understood and agreed that Exception (iii)

to Section 2 of this Pollcy is deemed to be
cancelled,"

It is further understnod and agreed that not-
withstanding anything contained to the contrary
in the Limits of Liability the limit of the
company’s liability under Section 2 - 1 (a) in
respect of death of or bodily injury to any
person being carried in or upon or entering or

getting on to or alighting from the motor vehicle
shall not exceed:

(a) in respect of death or bodily injury to
any PEYSON occoovocococoecocesso $1009000¢00

(b) 00000600s000000080006¢a00006000008000000

It will be noted that Endorsement 19(m) derogates from the general provision
as to the linit of the company's liability and makes a special provision in respecc
of persons 'Seing carried in or upon or entering or getting on t> or alighting from"
the motor vehicie. By virtue of this endorsement the company's iimit of liability
in respect of such persons is $100,000.00 whereas by virtue of the schedule as revised
the general liumit is $750,000.00. In other words there ls a higher limit of liability
in respect cof persons who fall within the provisions of Section 2.(1) (a) but cannot
be categoriscd =s persons being carried in or upon or entering or getting on to or
alighting from the motor vehicle than for persons who can so be categorised,

Persons wio do not £all within the provision of Endorsement 19(m) but are




otherwise coverzd by Section 2 (1) (2) of the policy are hereinafter referred to
as "outsiders."”

Dr. Edwards, for the plaintiff, contends that at the material time Anderson
was not "being carried upon or entering or getting on to or alighting from the
vehicle” and thus the 1limit of liability contained in Endorsement 19(m) doecs not
apply in relation to.the defendant's liability. In other words, Dr. Edwards is
contending that Anderson was an ‘outsider’ and accordingly the limit of the defendant's
liabiiity is $750,000.00.

On the other hand Mr. Foster for the defendant argues that on the facts
Anderson was at the material time "entering or gettin on to" the bus and thus falls
within the provision of Endrosement 15(m) and accordingly the limit of the defendant
liability is $100,000.00. Of course, and Mr. Foster is not saying otherwise, on
the facts it could not be argued that Anderson was "being carried in or upon” or
"alighting from™ the bus,

The real question to be determined therefore is whether or not the words
"entering or getting on to” can be so coustrued as to embrace or encompass a person
who, intending to travel on the bus, is “standing on the ground outside of the bus
assisting the sideman and conductor to load his goods on the top of the bus."

Dr. Edwards submitted that the court must look at the policy as a whole to
find out what the parties intended., He argued that there are two differcent regimes
of compensation in respect of ‘passengers’ and ‘outsiders.’

The regime for ‘passengers,’ he submitted, was put in with a higher risk
because of the number of persovns who would be likely to be carried on the vehicle.
He referred to Section 2 of the policy and submitted that a person who is outside
of the vehicle and is injured in connection with the loading or unloading of the
vehicle is an ‘outsider’ and is covered by that section.

He contended that when one looks at the regimes of the policy, how the poliey
is structured and applies the ordinary grammatical meaning of the words,; the facts
of this case do not come within the phrase "any person entering or getting on to"

a bus.

Mr., Foster submitted that the process of entering or getting on tc the vehicle

should not be confined to the narrow and artificially restrictive meaning. He contends

that the phrase refers tc a process whereby a person intending to get on the motcr bus
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actually commences a process of physical acts which are directly related to and
connected with entering or getting on to the motor vehicle.

He clesely examined Endorsement 19(z) and Section 2(1) and contended that
Section 2(l) was designed to cover situations involving third parties who were
injured in accident arising out of the use of the motor vehicle or in connection with
the loading or unleoading cf the motor vehicle.

In contrast, he argued, Endorsement 19(n) was intended to deal with persons
who had nexus with the vehicle such as passengers or thoses entering or getting on

the vehicle. He referred to Brien v. Bennett C and P 724 and urged that this case

reinfofces his submission that the artificially restricted meaning is not appropriate
in this case.

1 ﬁuaz therefora endea¥our to ascertain the meaning of the words “entering or
getting.pon to” in their context. In doing so I must not assume that the parties
intended to use the words "entering” and "getting on to" ihterchangeably. There
certdinly seems to be an overlapping of the meaning of these words. In my view,
“"getting on to" has a wider meaning than ceutering. It seems to me that "entering"
would necessarily involve “getting on to™ but the converse is not necessarily true.

I am of the view that the phrase “getting on to" was used to embrace conducts
necesaarily comnccted with embarkation; thus a person may be said to be "getting
on to" the bus if he does certain acts which unquestionably demonstrate the intentiomn
of "entering” the bus.

I agree with Mr. Foster that acts of loading are indispensable and nccessary
acts that must be done by a person who intends to travel on the bus with luggage.

The fact that Anderson's luggage was being loaded on to the bus by the conductor
and the sideman clearly indicates at least a comsent on their part to accept him
as a passenger. Hc could not therefore be said to be an "outsider" as contended
by Dr. Edwards.

The case of Brien v. Bennett (supra) is perhaps helpful. "In an action for

negligence the declaration stated that the plaintiff 'had agreed to bccome a passenger’
of the defendant's omnibus and that the defendant received the plaintiff as such
passenger. It was pleaded that the plaintiff dJdid not become a passenger and that

the defendant did not receive him as such.

The facts appeared to be that the defendantls omnibus was passing cn its journey
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when the plaintiff held up his finger to the driver who stopped to take him up,
and that just as the plaintiff was putting his foot on the step of the omnibus,
the driver drove on, and the plaintiff fell on his face. Lord Abinger C.%5., heild
that this was evidence to go to the jury in support of the declaration, as the
stopping of the omnibus implied a consent to take the plaintiff as a passenger.

This supports the view earllexr expressed that in the instant case the loading
on to the bus of Mr. Anderson's luggage by the conductor and sideman clearly indicates
a consent to take him as a passenger. Mr. Anderson had begun the process of ‘‘getting
on to” the bus by assisting them in loading his goods on to ths bus. Indeed an
officious by-stander looking on and seeing Mr. Anderson assisting the sideman and

conductor "to load his goods on the top of the bus' would have no doubt in proferring

‘the advice that Yr. Anderson was “'getting on to" the bus.

It is my view that Mr. Foster’s contention that on the facts of this case
Anderson had begun the process of getting on to the bus is correct. I asccordingly
answer the question affirmatively.

The plaintiff must pay the costs of the defendank as taxed or agrecd.




