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JAMAICA

iN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 38/89

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

BETWEEN EVERTON BIRD PLAINTIFF/APPELLANT
A ND PAUL GOLDSON & CO. ET AL DEFENDANT /RESPONDENT

Arthur Kitchin and B.E. Frankson instructed by
Gaynair & Fraser for Appellant

Dennis Goffe instructed by Myers, Fletcher & Gordon
for Respondent

March 16, 17 and April 9, 1592

ROWE P.:

Bernard Lodge Sugar Workers Co-opervative Councll Lamitad,
Rz1d's Pen Cane Farmors Co-operative Socicty Limited, Half-Way-
Tree Sugar Workors Co-operative Sociaty Limitcd, Windsor Parck
Sugar Workers Co-operative Society Limited, falt Pond Sugar
Viorkers Ceo-operative Socliety Limitod wnd March Pen Sugar Veorkars
Co-operative Society Limited were dissolved by order of the Regis-
trar of Co-oprrative Sccivties in Hovembor 196l. At Lhat time
thege Co-cperativas had a mocmbership of about scoven hundred parsons.
Thoey made varicus claims for compensation. First they appealed in
1383 to the Co-oporative Societies (Eppeals) Tribunal undoer tho
Chairmanship of Mr. Carol Ramsay, Attorney-at-Law, but did not
succeed in their claims. Next the matters were refarred to a
Board of Enguiry under the Chalrmanship of Mr. Dan Kelly which
decided that the interestoed parties should look to the Liguidatorx

for redress. Befors the hppeal Tribunal and again before the Boarxrd




of Enquiry the sugar workers were represented by Mr. Roy Fairclough,
Etioriney-at-Law, instructcd by the B.I.T.U. and WH.W.U.

The appcllant, an Attorncy-at-Law, was retaincsd by a number
cf persons who doscribed themselves as "the former members of the
row disbanded Berunard Lodge Sugar Workers Co-eoperative of Salt Pen,
Maxch Pen, Windser Park, Halt-Way-Trca, Reid's Pen, and Tracicor
and Transporit®™ to reprasent cheir claim for payment o rodundancy
paynent and fourtecn weeokd pay as well as for other bancfits which
Lacy claimed were due to them upon tho disseclution of iha Co-opera-
tives. Mr. Bird wrote a numbaer of leters to governmeni depariments
and attended the appeal hsaring as alse the Board of Enquiry.

Mz, Bird obtained two written agracmenis for the payment of his
lagal foos, both drafted by him and deted July 19, 1932,

One agroeoment to which was appendad some two hundred and
fifty~four sigrnaturcs statad that the signateries "horoeby contract
to pay to Mr. Everton 8. Bird of nLio. 1 Duke Strect, Kingston, our
Lutorney-at~Law, 20% of whatever money shall com@ to our hands as
paymont to us in yespact of our yaars of service to the Co-opera-
Live and 14 woeks pay and other benefits rocaived; as payment for
his legal services in assisting us Lo obtain theso payments.”

Vhen examined it was apperent fhai one hundred and cleven of
these names were written by one person.

A second agrucment was enceroed inco between the appellant
and six mea who purported to act on behalf of the ex-mombers of
the now disbanded Sugar Workers Co-operative. That agreement signed

by Easton Dormar, Salt Pond S.W.C.C.; James Edwards, Windsoxr Park
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5.W.C.C., People Representative; Roderick Robinson, March Pon
5.W.C.C.; Melvin Repeld, Windsor Park S.W.C.C.; Xenneth Richards,
Windsor Park 8.W.C.C.; Derrick Taylor, Peoplce Representative, was

v these terms:

“On baehalilf of the ex-nembers of the now
disbandoed Sugar Workers Co-operative we
heraby promise to pay to MR. EVERTON S,
BIRD Attorney-at-Law of No. 1 Duke Street,
Kingstor twenty parcont (2“%) of the pro-
ceads of any financial sciilemont made in
their favour as a result of thoir appeal
against the dissolution of the Bernard
Lodge Workers Co-operariva in llovember
1981. vw¢ further agraeed that this sum
will be paid tc MR. BIRD prior to dis-
tribution of the proceads amcong the ex-—
ce-oprrators as payment for his services
in obtaining these paynanis.

Dated this 19th day of July 19g2."

On February €, 19283 the Permanani Scocraotary to the Ministry
cf Agriculture advised the appellant chat in connection with a claim
wnicn he had madc on behalf of the ex—-ce-operators at Bernard
Lodge for redundancy and noticc pay consoguent on vhe dissolution
of tihe Co-operative, the Attorney-Gancral had tendered advicae from
which it was clear that governmcnt had no obligation to meet radur-~
czncy and notice paymenits claimed by the ex—-co-operatois whe should
therefore look to the Liguidator who had been appointed to wind-up
the affairs of tho Co-operatives.

Paul Goldson and Co. one of ithe respondents herxein, had beon
appblnted Liguirdator of Co~operative Sccictlies on 29th January, 1988
snd on March 9, 1%89 they were in posscss:ion of a liquidation sum cf
$3,821,544.,00 of witich $2,556,190.00 represcented redundancy payments
znd other employee benefits for the ex-co-operatcrs of the liguidated
Co-operativaes referred to herein.

Two Trade Unions, thae B.i.T.U. and N.W.U. made fermal repra-
sentations to the Liguidators as ropresonting the ex-co-operators of
those Societies.  thile the Liquidatcis were treating with thaese

Unions, the appellant, by letter of December 20, 1983, written by
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nis attorney, andrea C. M. King-Bird,

submitted s formal claim on

behalf of thos¢ same persons. On January 3, 1989 the Liguidators

advised the appellant intaer alia thats

"Please assure your clionis

matier is bhlhg attonded

Ay

vhat

~ 7

Liguidators in accordance wich (h\
Law. We have alse cngaged legel
Advlsers in connection will the mattoer.

It is, therafore, not

N Cr

vtheir behalf, s a matiec
would b2 guiite impracticable for the

Liguidators to deal with the wwo Trade
Unicins and yoﬁrsalf simulraneously to

this maticr.,’

ssary for any
fur ther representations t¢ be made

on
of faci it

It is Lo be recalled that at the sitting of the Board of

b'“t

Enguiry on April &, 1964 both Mr.

Fran

the Unions as woll as Mr. Fairclough,

Unicns had clgarly disclaimed any

Mr. Francis is repeorted as saying:

“The Unions' position,

ralay

sir,

cis who appzaraa for one of
Attorney-at-Law toxr both

ionsihip with thoe appollant.

1& that

beoih Unicns had revaingd Mr. Fairclough
to pxeawnt the arqunents f
pucple represcented by the B.I.T.U. and
H.W.U. We have not retained Mr. Bicd,
We view Mr. Eiyd's prasencs hoere in a
sinilar way we would view
WOrXar cousin or granny.
some interest in the matto
be with some othor Board of Enguiry or
with some other Terms of Refwrence. Wo

have not retained him,

Wi

or thosc

a4 sugar
it bo has
r then it nmust

AYs NOL awalsa

that our lgqul ropresentative has re-
tained him eitnoer, 50 we don’t know

who

otheor role he plays other than

boirg an obw”LVWr or a criizwi.”

Mr. Fairclougli was nc less

from the appeollant, He saxd:

fory

"It must be observed Lhat M
a different Braiwf., I don'

with Mr, Bird in the senso
senting the same client, a
has properly pointed out.
for the purpose of c¢his Enguiry 1is the
Bustamante Yndustrial Tradae Union and

the National iiorkers’

Unio

ne ight. in dissociatiang himself

r, bBird has
L. appear here
of reprae-
s Mr. Francis
My clients

n. Hr. Bigd,

i think has o separate Eri f.”



From those early days the battle lines were drawn in that
the Unions were prcssing claims for the workcrs quite independently
of any efforts on the part of the appellant.

Two incidents flowed from the Liquidators' advisory of
Jabnuary 3, 1989 There was a confercnce between the appellant
and the Liguidators on Januvary 10, 1983 and the appellant's aide-
memoire of January 12, 1989 It was at that conference that the
appellant raised his personal interest in the liquidation sum in

the hands of the Jiguidator and encloged a copy of the cautingency

retainers referred o garlier, with the aide-memoire. There was an

explicit proposal by the appellant that his lagal fees be deducted
from the amounts Aug to the ex-Co-Qperators. Then and there the
Ligpidators intimated that they would require legal advice on this

-

aspect of the matter, which when received was conveyed to the. S

appellant by lettor of February 27, 1989 stating, inter alia:

"With reference to your lotter of

January 12, 1989, we are adwised

that we cannot rely on the retainer
agrecpents submitted by you to make

any deductions from the payment dus

to the persons in question. They do

not constityte proper auwthorisatiem "
to the Liquidators. ‘

Ve therefore, cannat act on the agree-
ment submitted."

A potentially explosive situation in the Sugar Industxy had
developed which could only be averted by fast, decisive action on
the part of the Ligquidators. This is how they read the.situation

as it existed on March 8, 1989.

... unrest has continually festered
in the Sugar Industry. The present
crop has been seriously hampered by
industrial unrest. There have been
stoppages and threats of stoppages.
As a result, the production goals
of the 1988-89 crop are well behind
schedule and the Sugar Industry
Management is apprehensive that the
crop for 1938-89 will fall short of
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*target and that the¢ foraign oxchange
earnings of ithe nation will bao
crodoed.

ikt a conciliatery meeting at the
Ministry cf Labour in January 19869,
the workers wore promiscd that a
payment of the redundancy would be
made by the 3lst March, 1%89%9. Plans
were being made to this end wheon a
claim by My. Everton Bird, Aintorney-
st ~Law, was received sitating that he
was zntitled to 20% of whatever monios
wers payable to certain workars at
Bernard Lodge Escata.®

Scme five thousand five hundred workoers wers: invelved and
considerable paper-worik was involved in arriving at the enticlanent

of each person. The Liqgquidators felt that:

w

... if the matter is delayed and
Mr. Bird's foe is retesined by the
Liguidator until the mattcr is de-
termined somo time afr: the 3lst
Marcn, 1989 the workers will cer-
tainly oxpled¢ ipte industrial
acticn.”

X

On March 10, 1989 the Liguidators filed an Interpleader

Summons in which ithey sought directions as te:

whethor the above-moniioned
agreemencs constitute propar
authorisation to the plain-
Liff as Liguidator to make
the deductions proposcd by
Mx. Bird;

’-‘
fod
o

—

o
—
o

~

whether pursuant Lo the above-
mentionad agreemnsnts the plain-
tiff as Ligquidator may propsarly
pay by deduction to and in
favour of Mr. Bird 20% of the
respective amounts duc to tha
relovant workers from the
redundancy sum;

{c) whither the redundancy sum should
bz paid Lo the relovant workaers
in thelr respective amounts f{ree
from deductions in respect of
legal fecs.
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For Lis part the appellant filed an Originating Summons
on March 28, recturnable on March 38, 1989 seeking a detormination

ef the question:

"Whether by virtua of agrecments mado
between the Applicant on the one

hand and the ex-co-operaters on the
other hand and reduccd to writing

on July 19th, 1982, the Lpplicant

is entitled to 20% of all monies
presently held by the first Defon-
dant for payment over to the class

cf persons numbering around scven
hundred ex-co-~opcraters of the now
disbanded Bernurd Lodge Sugar

Workers' Co~operative Society Limived,
Reid's Pen Cang Farmers Co-cperative
Society Limited, Half-Way-Troe Sugar
Workers' Co-operative Socicty Limitad,
Windsaor Park Sugar Workers' Co-opoera-
tive Society Limited, cali Pond Sugar
Workers' Ceo-operative Society Limited
and March Pen Sugar Workairs' Co-opera-

")

tive Sociery Limited.”

The two summenses came on for hcaring on March 30, 1989
and were adjournad to April 3, 1989, when they were consolidated.
At that hearing the appellant was represenced by David Muirhead ¢.C.,
and Donald Scharschmidt. M;. Gamuda made submissions on behalf of
the Liguidator followsd by Mr. Scharschmidi for the appellant.
Submissions cantinucd on April 4, 1989 ai which time Mr. Scharschmidt
referred the Court to Order 4 Rule 10 of the 1966 Supreme Court
Practice and appears to have doubted the correciness of the Order
for consolidation. In the onsuing exchangs between Bench and Bar
the Court intimated that in viow of all the circumstances, thare was
nothing to militate against tho ceonsclidation Crder already made.
A tho clese of the submissions thoe Ceourt ia an oral judgment

answered the guestions posed thus:

"The Court answors the quastions asked

by the Liguidatior Paul Goldson &

Company at paraqgraph 11 of the Affidavit
of Dennis P. Goldson dated 9th March,
1989, by confining itself to (c¢) of the
questions asked and it is hereby orderced
that Lhe¢ Liguidator, Paul Goldson & Com-
pany pay tihe roedundancy sum to the rele-
vant workers of the Sugar Co-operatives
named in the title to this suit in their
respecrive amounts free from deducticns
in respect of legal fees.”



-—

Malcolm J. declined 4o answer questions (&) and (b) raised in
peragraph 11 on the basis that rthey becamnsg unnecessary. He said
nothing about the appellant's summons.

Dis-satisfied with the Order of Malceolm J. the appellant
appcaled. In the meantime, as stay of axecution pending appeal
was rcfused, the Liguidator paid the sum of $2,018,694.90 to some
of the workers and has in hand the amount of $117,748.81 due to
nincty-seven porsons who have not yot boon located.

Three original grounds complainad that the trial judge failed
to censtrue the appellant’s summons, that ng wrongly stated that the
agreements for legal fees ought to be construed on cguitable prin-
ciplas and that he wrongly claimed that he had a discrotion whether
or not to grant the appellant's declarsvions.

These grounds wero abandoned in favour of grounds 1 - 4 fil<d

on March 12, 1992 that:

“l. The Leacnesd Judge erred in law by
failing or neglecting toe make the
Order and/or Declaration as prayed
for and/or any Ordec or Declaration
at all in the Originacving Summons
filed by the Plaintiff/appcellant in
Suit Neo. E 95 of 13989.

2. The Learned Judge errod in law by
failing or naglecting to giva
dircctions as te (a) and (b) of para-
graph 1li afcrcsaild.

3. The Luarned Judge erred in law by
failing or neglecting te addrass the
koy issues common to o1 in rvaspect of
both Originating Summonscs, namely:

(a) Vhether the Plainiiff/
Appellant was optitled Lo
recaive 20% of all monices
held by the Firsi Dafen-
dant/Respondent..

{b) Whether the agrecmnonts dated
the 19th day of July, 1982
constituted autheorisation to
the First Defendant/Respondent
t0 pay by deducticn to and in
favour of the Plainiiff/
appellant 20% of the respective
amounts due to the relavant
workers from the rodundancy sum.



“yg, The Learned Judge orred in law
in ordering that the redundancy
sum be disbursed free from doduc-
tions of the Plaintiff/Appellant’s
legal fees, in that the evidence
disclosed that the agroements dated
the 19th day of July, 1982 were
valid anrd enforceable.”

These too were abandoned during the bhearing and the prayer
for relief was reduced to an epplication for an Order that:
(1} The Oxder of the leoarnaed trial
judge dated the 4th day of April
1989 bo s¢t aside; and
(ii) That the firvst defendant/vespondent
do pay the costs of the appeal.

Leave was grantod te add two now grounds to ralse the issuc
of the validity of the Interpleader Summons. Mr. Goffe objectad to
the addition of the naw grounds on the basis that i1if thc appellant
wishoed to object to the validity of the Interpleader Summons Lhat
ought o havye been done at the trial stage and ncot at the appellate

stage for the very first time. We were referrod to Manucl Misa v.

Raikes Currig et

m

1 [1875-76) 1 A.C. 554. This case conceraed the

validity of a Bill of Exchang«. On app2al it was said that in no way
whatever was thoe criginal document of any value as it was not properly

stamped. At p. 55%9 the Housc of Lords hold:

Bs this was a point which had not baen
arguzd in the Court below, tha objection
was taken that it could not bo introduced
now, Dut it was answarad thavt no new
mattar was propesad oo be now invroduced
into tho case, that the cbjoction aros:
upon matter which was beferce the Court
belew, though this particular argunu.nt

upon that matter was not thore prusented
for consideration and that conseqguently it
might preoperly be discussed here; and the
case¢s Withy v. Mangles, 10 Cl. & F. Z15,
Blain v. Whitchaven Railway Company 3 H.L.C.
1; Marguis of Bristol v. Robinsoin 4 H.L.C.
1083 and Fitzmaurice v. Bayley 9 H.L.C. 7g,
ware referred to. The argunent was allowed
to proceed.”
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Much morc gwidance is te be derived from the speech of

-

Lord Herschell 'in The Tasmania {1890 XV A.C. 223 at 225. He

At the trial no othcr peint was taken
for the plaintiffs oxcept that which I
have mentioned. It was not arqguaed, or
suggested, that even if the City of
Corinth was to blame for improperly
starboarding, the Tasmania was also to
blamge. But in the Court of Appeal this
point was for the first time raisad. It
was contended that ths Tasmania had
kept her coursce too long, and that she
ought t¢ have warlier taken the step
which she ultimatcly did, viz., putting
her helm down, and so coming up to the
wind.

My Loxds, I think that a point such as
this, not taken at the trial, and pre-
santed for the first time in tho Court:
of Appzal; ought to be¢ most jealously
scrutinisaed. The conduct of a cause
at the trial is governed by, and {ho
gquestions asked of the witnessos are
diracted to, the points then suggestad.
And it is obvious that no care is
ezxercised in the ¢lucidation of facts
not meterial to them.

it appears to me that under thesge cir-
cumstances a Court of Appwal ought only

te decide in favour of an appellant on a
ground there put forward for the first
vime, 1f it be satisfied beyond doubt,
first, that it has bofore it all the

facts bearing upon the new contentien,

as completely as would have been the

case 1f the controversy had arciscen at the
trial; and next, that no satisfactory ex-
planation could have been offered by these
wiaosa conduct is impugned if an opportunity
for explanation had beon affordsed them when
in the witness box."

it 1s wull-cstablished law that the cbjection that the

has no jurisdi

said:

tribunal

ction to enter upon the hearing of a case may be taken

at anytime - Norwich Corpeoration v. Norwich Eleciric Tramways Company

Lim ted {1906

-~

evidence of the circumstances which gave rise to the issue of

2 K.B. 119 &t 125 per Vaughan Williams L.J. &All the

the

Interpleader Summons was before [dalcolm J. Although the point was not

taken then thar

the conditions precedept in Section 547{(a) of the

Judicavure (Civil Procedure Cede) aAct did net exist to enable the

. . - ) ) . e b
Liguidator to bring an Interpleader Summons, waz were of the view ithat
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all the evidenc: available to the parties was placed before the

Courv in their affidavits. This Court was at nc disadvantage in

deciding the points raised on appeal. Thase poinis weres

“5“

The Interpleader Criginating Summons
filed by the First Defendant/Respondent
in Sult No. E. G694 of 1939 is a

nullity in law and veid ab initio, in
that:

(a) There was no avidence beforo
the Loarncd Judge of two or
more claimants making adverse
claims t.0 tha redundancy sum,
centrary to Saction 547 of
the Judicature (Civil Procce-~
dure Coede) Law.

{b) There was no evidonce before
the Learncd Judgse that the
First Dofendant/Respondent
was sued or cxpechtad to be
sued by two or more claimants
making adverse claims to
the redundancy sum, contrary
to Scection 547 of the Judicature
(Civil Procedurc Code) Law.

(c) Even if there was «vidence that
the Plaintiff/kppellant and the
Second Defendants/Respondents
were claimants making adverse
claims to the redundancy sum,
no issue was over stated and
Lried by the Loarnaed Judge, in
breach of Scction 553 of the
Judicature (Civil Procedurc Code)

Law,
(a) Bven if there was evidence of two

cr more claimants as aforesaid,

the Learned Judge werxred in law by
feiling tc disposc of the merits

cf the claimants' c¢lzims and to
decide uvhe same in a summary manncr,
in biecach of Seciion 554 of the
Judicature (Civil Procodure Code) Law.

The nature and defects in law of the said
Interpleader Originating Summons precluded
the Learned Judge from making the said Order
herein appealed. from and against or any Order
at all."”




ASs 1t is pat in Halsbury's Laws of England, Vol. 22 of the
Third Edition, at paras. 902 and 911, where a porson is faced with
at least twe adversc claims to money in his posscssion wnerein he
claims no interest he is antitlad to invoke the jurisdiction of the
Couit in order to cempel the claimants to litigace their differcnces.
Thae siake-holder must genuinely expect te be sued by two or morc
partins. 1t is not necessary tha® he be actually sued but there
mus®t be some real foundation foxr ihe expectatvion. A mere anticipa-
tion, without any intimation having benn received is not enough,

nos when the allagation of a threatenod action is known to be dground-

less., Title 44 of the Judicature (Civil Proccedure Cods) Act makes
provision for relicf by way of interploader in Secticns 547 to 564.

saection 547(a) of the Judicature {(Civil Procedure Code) Act is in
pari meteria with 0. 17 r. 1{(1){a) of th2 Rules of the Supreme Ccurt
and essentially similar to the statement of the law in Halsbury's
Laws referred to haorein.

For interplecader to arise there must be two or more adverse
clazims to the same monay. Where one auctioneer sued for commission
on the sale of a heousc and a sccond auctionear suacd for a diffcaxoent
sum from the same defendant for commission in respect of the same
sale of the same heouse it was held that intorpleader did not lie
as the claims werce not adverse in the sense of being claims te the

same money, but wore in fact entirely different claims - Greatorex

v. Shackle {1895] 2 @.B. 249.

In Sun Iasurance Office v. Galinsky o<t al [1914] 2 K.B. 545

an insurance Company was cbliged under a policy of insurance i
expend insurance money to rebuild a fire damaged house. The lessec
of the house who was a party to the insurance policy and who had
spent some money in part resteration of tha building wrote to the
insurance Company suggesting that the Company engage his son to
carry out the work of repair and thus te pay the insurance money

te that son. The Insurance Company issucd an Intcerpleader Summons

sceking directicns as to whom to pay the money. The Court of Appeal
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held that a juddg whe has to dispose of Interpleader Summons has
a discretion, which should not be unduly fettered, and that one of
the cases in which a discretion would properly be exercised by
refusing to make an Interpleader Order would be where the judge
came to the conclusion that neither of the suggested claimants ox
one of the parties had any claim whatscever or that the claim put
forward was an absurd one.

On the guesticn of the imminence of suit by the claimants,

"

Waison v, Park Royal (Caterers) Lud. (1961; 2 ALl E.R. 34¢ is

instructive., There the defendants had received a letter from Waite's
Trusi.ee in Bankruptcy stating that in his statement of affairs Waite

had shown a debt due to his estaie of £1,000 and stating that the

s

trustee would be glad to receive a remittance foxr this amcunt from

the defendants, Edmund Davies J. held that:

"From the receipt of Lhe earlier letter,
{i.e. the one referred to above) however,
although the defendants had not aciually.
been sued by Waite's trustee, there was
a real foundarion for the expactation
that they would be sued - Morgan v. Marsack
118187 2 Mexr. 107."

I can find no substénce in the submission of Mr. Kitchin
rhat there were not two adverse claims to the Liguidator upon the
liguidatiop sum. The appellant had by his attorney-at-law on
December 20, 198¢ submitted a claim to the Liguidators on bebalf of
the ex~co—operators. These claims ceould only have becn met from the
funds in the hands of the Liguidator. The B.1.T.U. and N.W.U. had
submitted claims on behalf of the same workers. Then there came
the claim from the appellant between the 10th and 12th of January,
1969 for legal fees to be deducted from the fund before its disburse-
ment. 1in my view these were two adverse claims to the same fund in

the possession of tha Liguidator.
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Mrgy Kitchin scught to persuade the Court that the appellant
had not'tﬁreatened suit, that his claim having been rejected by the
Liquidateg, it could be treated as groundless and consequently the
Liguidator was in .no dilemma necassitating the invocation of inter-
pleadef process, The appellant was obviously pressing his claim, to
the extent that he sought a declaration in his originating summons
that he was ehtitled to 20% of the¢ moneys in the hands of the Liguida-

wor. As the case of Watson v. Park Reyal (Catersrs) Lid. (supra)

shows on¢ does not have to wait to be sued if one has what appears to
be a serious claim from an Attorney-at~Law, who to thc knowledgs of
the Ligquidator has been fighting & rear guard battle on behalf of his
clients for years.

When the appellant’s advocaie now tells us that the Liguidator
ought not to have taken the appellant’s claim seriously and should
have made paymants to the ex-co-operators of the entire sﬁm and save
the appellant cests of defending an interpleader action, his voice
has a ring of insincerity.

It was never nccessary for Malcolm J. to have had recourse
to Section 553 or 554 of the Judicature (Civil Procedure Code) Act as
the questions which are now raised on‘appeal fecll te ba dealt with
under Section 555 which provides that:

"Where the guesiion is a gquestion of law,

and th¢ facts are not in dispute, the

Court or a Judge may either decide the

gquestion without directing the trial of

an issue, or ovder ithat a special case

be stated for the opinion of the Court.”
Mr. Kitchin conccded that whethcer or not the claims were adverse and
whether or not there were itwo or meore claimants were guesticns of law
which coculd be decided under Section 555 of the Judicaturc (Civil

Procedure Code) Act in a summary manner by Malcclm J.



We did not find any of the technical arguments advanced
in favour of the appeal meritorious and we conséequently dismissed

the appeal with costs to be agreed or taxed.

WRIGHT J.A.:

1 agree.

GORDON J,A,:

I agree.




