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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN THE CONSTITUTIONAL COUKT
IN MISCELLANEOUS

SUIT NO. 47/94

CORAM: THE HON. MR. JUSTICE THEOBALDS
THE HON. MR. JUSTIC ILANGRIN
THE HON. MR. JUSTICE COOKE

BETWEEN VIVIAN BLAKE EPPLICANT
AND THE DIKECTOR OF PUBLIC PROSECUTIONS FIKRST Respondearmt
AND THE ATTORNEY GENERAL SECOND Respondent

Loxc Gifferd ¢.C. for the Applicant

Lloyd Hibbert, Deputy Director of Public Prosecutinons & Miss V. Hall
for Pirst. Respcndent.

Lackston Rebinson Asst. Attorney General for Second- Respondent.

LANGRIN, J. Heard: July 4, 5 & 29% 1994

This is an application by motion under Rule (1) pf the
Constituticnal Redress hules (1963) pursuant to Sectiop 25 of
the Jamaica Constitution. The applicant by Notice of O&iginating
Motion dated 4th puly, 1994, sought to stay ccmmittal p&cceedings
which are pending in the Resident Magistrates Court for\his extradi-
tion tc the United States tc answer charges relating to}Murder
and Drug cffences.

The applicant alleges in the Notice cf Motion whjch was
amended that Secticns 20(1) and/cor 20G(2) and/or 20(6)(b$ of the
Constitution have been and/or are likely to be contravened in
relation to him. The admended VersibP cf the Orlglnatlng Mction
states that certain provisions of Sectlon 20 therect haVe been

and/cr are being contravened in relation to him.

The relevant reliefs scught in the motion are stated as follows:-

1. A Declaraticn that the rights of the apﬁlicant
to a fair hearing under Secticn 20{1) and/or
20(2) and/or 20(6) (b) of the Constitution of
Jamaica have been and are contravened in extra@ition
proceedings which have been instituted against
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the applicant and which are now pending before
the Half-Way-Tree Resident Magistrate's Court by
reason of the refusal of the Firstnamed Respondent
to disclose information relating to the witnesses
whose affidavits are used in the said proceeéings.
2. An order that the said proceedings te stayed until
the applicant's rights under Section 20(1l) and/or
Section 20(2) cof the Constitution have lLeen chserved.
3. An order that the applicant Le awarded:compensation
tc be assessed as the Court may directlfrom the
State as redress for the deprivation Of the protec-
tion cf law under the Ccnstitution.

The factual matrix on which the application is based are
briefly summarised as fcllows:-

The applicant was on the 5th January, 1994 arrested pursuant
tc a warrant issued under the Extradition act, 1991 following a
request mace for his extraditicn Ly the United States of America
and is presently in custody pending extraditicn proceedings in the
Half~Way-Tree kesident Magistrate's Court.

Letters ¢f request cated 11th April, 1994 and May 11, 199%4
were sent tc the Directcor of Public Prcsecutions on behalf cf the
applicant for the disclosure ¢f informaticn relating to any previous
convictions or outstanding charges againsts the witnesses either
in Jamaica or the United States; and for details of any agreements
which may have been macde between the said witnesses and the United
States authorities in relation to their testimony.

The affidavits of the six witnesses clearly demonstrate
their involvement with the applicant as well as with other criminal
activities.

By subsequent letters dated April 18, 1994 and June $, 1954
the first respondent refused to provide or to assist in obtaining
infocrmation as reguested on Lehalf of the applicant.

Section 13 of the Constituticn of Jamaica provides that:-
"Every person in Jamaica is entitled to

the fundamental rights and freedcms of_
the individual® including “the protection
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of the law" but “subject to respect
for the rights and freedoms of cthers
and for the public interest.”

Section 20 sets out the prcovisions which by Section 13 are affcrded

to secure the prcotection of law and provides inter aliaz-

"1. Whenever any person is charged with
a Criminal cffence he shall, unless
the charge is withdrawn be afforded
a fair hearing within a reascnable
time by an independent and impartial
Court established Ly law.

2. Any Ccurt or other authcrity prescribed
by law for the determination cf the i
existence or the extent of civil rights ?
or obligations shall be independent
and impartial, and where proceedings
for such a determination are instituted
by any person hefore such a court or
other authority, the case shall he given
a fair hearing within a reascnable time."

6. Every jperson whc is charged with a criminal
cffence -

() "shall he given adequate time and

facilities fcr the preparation of

his defence."
Lord Gifford, for the applicant referring to the affidavit evidence
argued boldly that the applicant is denied information possessed
by the requesting state and relevant tc the extradition proceedings.
The applicant is therefore deprived of material on which he might
successfully sulmit to the Resident Magistrate that ﬁhe evidence
cf the said witnesses is worthless. iAccordingly, thé applicant
cannnt obtain a fair hearing of the extradition proceedings against
him. Further the applicant has been deprived of adequate facilities

for the preparation of his defence.

Lord Gifford also made reference to Halstead v. Commissioner

of Police 25 WIk p.522. The Antiguan Constituticn has a similar
provision to the Jamaican provision in which it was held that that
country®s constituticnal provision is applicalile to preliminary

enquiries. The case of Re Williams v. Salisbury 26 WIR 133 at 144

was also cited.

Lord Gifford argued that the right to a fair hearing includes
the right of the perscn accused to chbtain disclosure of relevant
informaticon about the character and previous cornwvictions of witnesses

relicd on by the prosecution. Archbold 43rd edition para.480 was
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relied on. Collister (1955) 39 CAR 100 was cited fcr the proposi-
tion that the Director of Public Prosecutions was obliged to
inform the defence of any known convictions. Lord Gifford 21s0

relied on the Jamaican Privy Council case of Berry (Lintoa) vw. R.

(1592) 41 WIR p.244 at p.250 & 253 as authority regarding disclosure
cf statement of witnesses though he reccgnises that thé tvpe of
disclousure sought is not the same as in the Berry case. He submitted
that the test to be applied in such a situation is the test of
“real possibility of miscarriage of justice,' though he later
stated that °*significant possibility’ might e a better test.

He argued that in Extradition Proceedings it is relevant
fcr the Resaident Magistrafe to take into account the character
and antecedent of the witnesses whose affidavits are reliead upon
by the requestinhg state in making the determinaticn required by

$.10(5) of the Extraditicn Act, 1991. In suppcort ¢f that ptoposi-

ticn R.v_Gouvernor of Pentonville Prison and ancther exparte Osthah
(1989) 3 ALL Ek 701 at page 720 was tc be used as a guide as to
how the Resident Magistrate should behave. The test to be applied
Ly the Resident Magistrate in a cocmmittal proceeding is to be

focund in the case of Alves v. Director of Public Prosecuticons and

Ancther (1552) 4 ALL ER 787 at 751 where Locrd Goff stated: “"that

in committal proceedings in this country the same test is applicatle
as in the case <f a submission by the defendant cf no case to
answer at the end of the prcsecution evidence at his trial"......
Lord Giffcrd in his submission fearec that some plea -
bargaining might have taken place with the witnesses who are self
confessed drugs dealers who might gain an advantage by turning
state evidence. He further argued that it is repugnant tc justice
that a man shculd be subjected tc the loss «f his liberty and to
his remcoval from his ccuntry on the evidence of perscons of éubious
character whom he cannot cross examine withcut having the right to
know the details of their antecedents and cf plea bargaining agree-
ments which may e relied con befcre the Resident Magistrate’s Court.
He further submitted that the infurmation which was sought was not

difficult tc oktain.




to suggest that the information sought is availal:le.
It was further argued that the duty to provide inforhation
Leneficial to the accused would arise firstly if there was guch
information in existence either in the prosecuticns' possession
or the prosecution knew of its whereabouts. It cculd never be
the duty of the prosecution to go out on a "fishing®™ expedition
with 2 mere hope thet something beneficial t« the applicant might
be discovered. If this were the case the prosecution would be
réequired in all its cases to ¢n extensive bhackgrcound werk on all
its witnesses. A fortiori the information requested was not
relevant in the interest ~f justice wHich would compel the prosecutiocn
tv seek cut this information.
in relation to the question cf disclosure it was argued
that the Director of Public Prusecuticns is not the prosecutor
and is c<nly involved in the extradition proceedings by mere coince-
dence and stated that by Section 17 of the Extraditicn Act any
counsel could have teen asked to represent the United States
Government. The Director ¢f Public Prosecutions merely represents
the United States Government. His duty as representative cof the
United States is to disclose all that is in his possession and
admitted that a prosecutor would be required to go further and to
get things which are in existence and which can he identifiable
in crder tc support the defence. In my view it is unreascnable
to ask the Director cof Public Prosecuticns to furnish .he particulars
at this stege of the proceedings. | | |
The submissicons made by counsel led to twoe main issues:-~
(1) Whether the apjplication was [remature and
{2) whether the giving of adequate facilitles for
the preparation of his defence under S.20(6) (L)
cf the constitution invelves the granting of
information as required by the defence i.e.
details about the witnesses.
Let me now turn tc the first issue:s-

1. Whether the applicaticn lbefore this {curt is premature.

¥n chocsing to proceed by way of Originating Mction instead

nf hy writ the »vplicant fcund himself in the procedural difficulty




that under the Judicature {Constitutional Ledress) Nc.2 Rules 1963,
complaint that constitutional rights "are lilely tc ke contravened"
must be made by writ and not by motion. PFaced with this diffuculty
the applicant abandoned this part of his claim and relied only

unron the allegatiocn that his constitutional right had been and

were Dbeing infringed at the time of the hearing. The only argument
which was now available hefore this court was that owing to the
refusal of the prosecution tc furnish details «f convictions,
sentences and character, a fair trial if held at the moment cf the
applicaticn could not be ensured withcut waiting toc see whether

at the actual trial the matters requested would bhe furnished.
Indeed, in the arguments Dbefore us it was agreed on hoth sides

that these requests in the normal way would be granted in the
United States.

i

In Grant v. Directcr c¢f Public Prosecutions (1981) 3 ¥LR

345, Lord Diplock in the Trivy Council judgment at p.357 accepted

the dictum cf Smith C.J:-

"in my view the state does not ....
gquarantee in advance that a perscn
charged will receive a fair hearing
or that the ccurt will in fact be
impartial. It provides means, by
law wherelly any infringement «f
that perscns rights in these resjects
at the trial may be redressed."

The simprle answer could be that the moticn was indeed
premature since at the time when the mction was filed there was
no hearing. The Court will however, 50 further and say even if
there was a hearin;j the Court would be reluctant to stay the
Extradition Proceedings c©n the basis that the hearinj was not
fair since adeguate means of redress would he availalble tc the
arplicant under cther law.

It is important to cdeal with the role of the Resident
Magistrate in dealing with this matter. The Extradition Act,
restricts the function of the Resident Magistrate in conducting

the ccmmittal proceedings in the instant case. This is demonstrated

by Secticn 13(5) (a) «f the Act:
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" (5) Where an authority to proceed has
been issued in resjpect cf the persor
arrested and the Court of committal
is satisfied, dfter hearing any
evidence tencdered in support cf the
request for theé extradition of that

person

cr on behalf cof that person

that the cffence tc which the authority
relates is an extradition cffence

and is

(a)

(1)

further satisfied -

where the perscn is accused cf
the cffence, that the evidence
would be sufficient to warrant
his trial for that cffence if

the cffente had been committed
in Jamaica; or

¥ P 5 6 8 5 60 66 S S e eSS A0 C S DO

The Ccurt of committal shall, unless his
committal is prohibited by any cthex
provisioh c¢f this aAct, commit him to
custody tc await his extradition under
this ad¢t; 'ut if the Court of Committal

is not

s¢ satisfied ...cceces.... the

Court of Committal shall discharge him
from custody®.

The rcle of the Resident Magistrate is limited tc hearing the

evidence tendered in

cf the applicant and

(1) the
{2) the
his

support of the request for the extradition

Aetermine whether:-
~.ffence is an extraditable «ffence and
evidence would ke sufficient to warrant

trial if the offence had Leen committed

in Jamaica.

This is so for

saving cf time.

reasons of convenience, efficiency and the

The Lesident Magistrate then in cocmmittal proceedings

must stay within the confines of his jurisdiction. Al1ll that the

Iesident Magistrate needs is to estallish a [rima facie case.

Once a rrima facie case has heen established then the Resident

Magistrate will commit. In the case of R.v. Governcr of pPent-nville

Prison exparte Osman

{19651 3 ALL EBER 701 at yage 721 Llcyd I.J states:

"In cur judgment, it was the magistrate's

duty to

consider the evidence as a whole

and to reject any evilence which he
considered worthless. In that sense it

was his

daty to weigh up the evidence.

Put it was not his duty to weigh the
evifence. He was neither entitled nor

oliged

tc determine the amcunt of



weight to e attached to any evidence
or to compare one witness with ancther.
That would e for the jury at the trial.®

I turna now to the second issue:

II. Whether the giving of acdeguate facilities for the preparation

of the applicant's defence under Sec.20(6) {H) of the Constitu-

tion invclves the granting of informaticn as required by the

e

defence i.e. details about the witness?

This issue is j.erhaps the more perplexing. The applicant's
case hinges on the notion of adequate facilitice as provided by
5.Z20(6) (b) of the Jamaica Ccnstitution. His case is that withcout
the antecedents of witnesses he is not afforded adequate facilities
to prepare his defence. In the first instance the applicant is
asking for infourmatioh which is unprecedented in itself and in
none of the cases cited by counsel for the apjlicant was there
dny similar situation where details of witnesses were required.

The varicus cases cite” by counsel dealt with disclosure hut even

with the broadest <f analogies <ne cannut equate the type of disclosure
with the information which the applicant scught. To prove his case

the applicant would therefore have to establish that the informaticon
scught was the type of ;rocedural requirement which existed before

the coming into being of the constitution. In other words the
applicant must prove that the delivery of particulars of conviction

and antececents cf witnesses in extradition proceedings was a proce-
dural right enshrined hefore the constitution came Intce force as

an existing law comparalle to that stated in the Trinidadian case

¢f Thornhill v, Attcrney General of Trinidad & Tcobago {1981] AC €1,

fhe delivery cf these particulars at the committal proceedings is
nct a procedural provision necessary to give effect and protection
to the right tc a2 fair hearing. The arplicant's case cannot pass
this test and accordingly must fail.

The applicant in secking the antecedent <f witnesses hari:oured
the intenticn of proving the witnesses worthless by discrediting
them to the extent wherehy the Kesident Magistrate wculd arrive at

the concliusicn that their evidence cannct bhe relied on. The chvious
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reasoning being that if their evidence cannot be relied on then
there cannot be established a prima facie case« Lord Woolf in

the case of Lloyd Brooks v. Director of Public Prosecutions and

the Attorney General Privy Council Appeal No.43 of 1992 at p.9vhad
this to say:- | | |

"Questiocns of credibility, except in the
worst of cases, do not normally result
in a finding that there is nc prima facie
case. They are usually left to be deter-
mined at the trial." -

The applicant would therefore except in the worst of cases fail in
discrediting the witnesses at the cammittal proceedings. In my
opinion it cannot be said that this case is clear that.the-uizncaaaa—

P

are not to be belicved. B

Lord Gifford for the applicant in his submission cited the

case of John Franklyn and Ian Vincent v. The Queen, 2.P.C.Appakl
Nos.20 and 21 of 1992 for full disclosure before Resident Magisteata.
This was cited for the proposition that the applicant't‘cnnatitutiohhl
right under S.20(6) (b) had been imfringed in that he was pot afforded
adequate facilities for his defence. 'firstly,}that case dealt iitﬁ“

a trial. Extradition Proceoedings for committal is not a trial. |

The Resident Magistrate is basically only conducting a?heaxihg to
determine if the applicant should go to trial, therefore the. ;!3

and Vincent case could not apply. What is of interest however is

that the Privy Ccuncil Judgment stated that in the interests of
securing a fair trial pursuant tc S.20(6) (b), the requiremént’Was

fcr statements tc be provided “where this is practicable” (page»7“
cf Judgment). The practicability cf cbtaining the infbrmaticn

the applicant sought is questionable. It must also ke éointcd out
that what was referred to in the Franklyn and Vincent case‘was'
statements, nct details of witnesses plea bargaining a:rangeméntk;

A completely different situation. Secticn 20(6) (b) coﬁid not there-
fore avail the applicant in light of the type of'infor@ationbhe is
secking. Further, S.20(6) (b) could only avail an app}iééhﬁ where

he is required to stand trial in a requesting state ané thésé facili-
ties are likely to be withhe1d from him. This is'certginly not the |
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case with the applicant.

In the case of Maharaj v. Attorney General of Trinidad &

Tobago [1979] A.C. 385 at 399 Lord Diplock said:

"The fundamental human right is not to
a legal system that is infallible

but to cne that is fair. It is only
errgrs in procedure that are capable
of Bonstituting infringements ©f rights
protected by Section 1{a); and nc mere
irredularity in procedure is eticugh,
even though it goes to jurisdiction;
the errcr musg amount to. a failure to
cbserve crne o tﬁé flindafiéhtal rulds
of natural justice. Their Lordships
do not believe that this can he any-
thing kut a rare event.*”

This passage expresses the fundamental principle that resort to
the criginal jurisdicticn of the Supreme Ccurt is a last resort and
this is expressly stated in the provisc tc Secticn 25 ¢f the Jamaica
Constitution. This is even more pertinent when one considers that
the requests c¢f the applicant will be met at the trial.

For these reascons the arguments advanced by Leatned Counsecl
for the applicant cannot withstand legal cbjective anélysis and

the moticn therefore fails.
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Theobalds J.

I have read the draft judgments of my learmed colleagues. 1 agree

with the reasoning and decisions cxpressed therein and orly wish to add

~ a brief comment of my own. Once paragraph 7 of thd Applicants' affidavit

dated 17th July 1994 and filed in support of this Motion discloses non-
compliance with section 408 of the Civil Procedure Code then tﬁere is
pothing left in the affidavit on which to grant the Declaration sought
or indeed any Declaration. It cannot be urged that a party with knowm
previous convictions cannot properly provide evidence on which extradition
proceedings can be grounded. The case of R. Governor of Pentoville
Prison ex parte Osman (1989) 3 AER psge 701 mentioned in the principal
judgment of Langrin J clearly sets out the responsibility and approach
of examining magistrates. Indeed when this case was cited by learned
Counscl for the applicant it provoked a unanimous query from the Bench
as to whether this was an appropriate case to cite in support of the

Motion.

This applicant in paragraph 7 (mentioned above) has not gone as

far as to say "1 am informed and verily believe.™ His is a stated belief

not based on any foundation of fact which is shared with the Court. The
exercise can be categorized as a "fishing expedition." Any declaration
graated on this basis would open the flood gates and result in every

Accusad person against whom extradition proceedings are brought secking such
a declaration. We find no merit in this application. The motion is

accerdingly dismissed with cost to the Respondents to be agreed or taxed.
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COOKE J.

There has been a request for the extradition of the applicant
Vivian Blake by the United States of America, The procedural requirements
having becen satisfied he is now in custody pending extradition proceedings

in the Half Way Tree Resident Magistrate's Court. He now secks by am
amended motion:—

1. A DECLARATION that the rights of the applicant to a
fair hearing under section 20 (1) and/or (2) and/oxr
20 (6) (b) of the Constitution of Jamaica has been
and/or are being contravencd in extradition
proceedings which have beer instituted against the
Applicant and which are now pending before the
Half Way Tree Resident Magistrate's Court, by
reason of the refusal of the Firstnamed Respondent
to disclose information relating to the witnesses
whose affidavits are being used in the said proceedings.
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He also secks various orders predicated on his success in being granted the
requisite declaration.

I belicve Counsel for the applicant recognised that sectioms 20 (1)
and 20(2) of the Constitution of Jamaica "the constitution’ could not
assist bis cause. Section 20 (2) is concerned with civil rights and
extradition proceedings being criminal proctedings, do not fall within
its ambit. Section 20 (2) of the ‘the constitution' is as follows:-

"Any court or other authority prescribed by law for

the determination of the existence or the extent

of civil rights or obligations shall be independent

and impartial; and where proceedings for such a

determination are instituted by any person before

such a court or other authority, the case shall

be given a fair hearing within a reasonable time."
In respect of section 20 (1) of ‘the coustitution' which states:-

"Whenever any person is charged with a criminal

offence he shall, unless the charge is withdrawm,

be afforded a fair hearing within a reasonable

time by an independent and impartial court

established by law.
it is impossible to argue that thers has been any contravention. As yet
there has been no hearing. Thercfore to say that the applicants rights
'have been and/or are being contravened® is misconceived. Accordingly,
if there is merit in this motion it must be based on the complaint that
the applicant has not been given adequate facilities for the preparation
of his defence. Reliance is placed on Section 20 (6) (b) of ‘the
constitution’ which provides that:-

"Every person who is charged with a criminal
offence -

(a) eesccssccccncas

(b) shall be given adequate time and
facilities for the preparation of his
defence "
The facilities which the applicant says he has been denied is
the refusal of the Office of the Director of Public Prosecutions to

provide the information requested by his counsel in lettexr dated the

1lth April 1994, Therein the request is for:-
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(¢)) esensasacseveesss (DOt relevant)

(2) Details of the previous convictions in Jamaica of
Cecil Connor and of any other witnesses.

3) Details of previous convictions in the United States
of all witnesses in this case..

(4) Details of any charge outstanding in Jamaica or the
United States against any witness in this case.

(5) Details of any agreements made between the United
States Authorities and witnesses in this case
whereby they have received any immmity, reduction
of sentence, withdrawal of charges or any othex
favour in exchange for testifying in this matter.

(6} sssescsasnsssseee (ROt relevant)
By letter dated the 18th April 1994, the Office of the Director of Public
Prosecutions replied that "we are not in possession of any documents from
which details requested by you may be supplied.” Dissatisfied with this
response counsel for the applicant in letter dated May 11, 1994

countered by asserting that:-

"However we are suprised at your advice that you
are unable tc supply the information requested in
peints 2 to 5 inclusive of our letter.

In relation to previous convictions and charges out-
standing against witrnesses in Jamaica, this icfor-
wation 1s clearly available to you as Director of
Public Prosecutions.

In relation to previous convictions, charges out-
standing, and immnity agreements in the Unitecd:

States, this information is in possession of

the United States Govermuent, whom you represant

in these prcocedures.

It is relevant to cur clients defence in the
extradition procedures t¢ know what is the
character and previcus criminal records rf the
witnesses upon whose testimcny the United States
Government relies.

We therefore repeat the request made in pcints 2,
3, 4, and 5 in ocur letter of April 11, 199%4.

The last letter dated 9th June 1994 in these exchanges was from
Office of the Director of Public Prosecutioms. The relevant portion

reads:-
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"As you no doubt are aware, previocus
convictions may be proven by comparing finger-
prints as well as antecedent history of a person
with the fingerprints on record at the Finger-
prints Bureau. Although I am aware that a person
named Cecil Connors had been charged for several
offences in Jamaica and I believe he might be the
sarre person who gave depositions in the above matter.
we do not have in bur possession fingerprints
given by him in the United States of America, if any
was in fact given, for comparison with our records

in Jamaica. A similar situation holds for the other
witnesses.

Although there 1s no requirements ir law for
us to provide background checks on witnesses we
intend to rely on, for the person accused cor his legal
representative, we would do this, if in our opihion
the interest of justice warrants it. Im the instant
case, bearing in mind the nature of the proceedings
and the fact that a Resident Magistrate presiding
at the hearing is not concerned with the weight to
be attached to the svidence adduced from individual
witnesses, I cannot see the relevance of the back-
ground of the witness, including offers of reduction
of sentences, or grants of immunity, et cetera, to
these proceedings. It is my view that this would
only be relevant at trial if extraditionm is granted.

The contcuts of these letters presaged the contest which was te take place

in court. The battle lines had been drawn.
Section 10 (5) of the Extradition Act 1991 "the act? states that:—

Where an authority to proceed has been issued in
respect of the parscn arrested and the court of
committal is satisfied, after hearing any
evidence tendered in support of the request for
the extradition of that person or on behalf of
that person, thai the cffence to which the
authority relates is an extradition offence and
is further satiafined —

(a) where the person is accused of the coffence;, that
the evidence would e sufficient to warraut his
trial for that offeuce if the offence had been
comnitted in Jamaica; or

() seeasesssssseeses (NOL applicable)

the court of committal shall, unless his committai 1s prohibited

by any other provision of this Act, commit him to rustoedy to

awalt his extradition under this Act;

Section 10(1) and (2) of ‘the act' sets out in general terms the
conduct of committal proceedings. It is akin to our prelimicary exami-
naticos.

"10 (1) A person arrested in pursuance of a warrant

issuad undexr section 9 shall, unless previously
discharged under subsection (4) of that s2ction, be
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brought as soon as practicable before a magistrate
(in this act referred to as "“the court of commitssal"™}
who shall hear the case in the same monner, as

nearly as may be, as if were sitting as an ecxmmining
justice and as if that persom were biought befeore

him charged with an indictable offence coradtited
within his jurisdiction.

10 (2) For the purposes of proceedings under this

section, a court of committal shall have, a2s nearly

as may be, the like jurisdiction and powers (inclu~

ding power to remand in custody or to release on

bail) as it would have if it were sitting as an

examining justice and the persoh arrested were

charged with an indictable offehce committed within

its jurisdiction.
These are ihe most relevant sections of ‘the act' which concerns the issue
to be determined and hercafter refercuce will be made to them.

I accept that section 20 (6) (b) of "the comstitution' (supra)
applies to cxtradition proceedings. It is my view that as soon as an
accused appears in court he has began to conduct his defence. If the case goes
all the way there will be three distinct phases; committal procededings; trial
and appellate hearings. It should be readily discerned that the focus amd
emphasis differs from phase to phase. Accordingly what may be regarded as
adequate facilities wmay well vary from phase to phase, To my mind whether
or not adequate facilities have been given for the preparatiocn of the
defence of the accused must be determined within the context of the phase
that 1s toking place. Further it would be unwise to ignorec an intendment
of "the aci.’

Now by section 10 (5) (a) ¢f ‘the act' (supra) the magistrate has
to detcemine if the evidence is sufficient to. warrant a committal of the
accused to stand his trial. What should be the approach of the magistrate
in carrying out this task? The answer is given by Lloyd L J in R v
Governor cf Pentoville Prison and another, ex parte Osman [19539] 3 AER
p.701 at p, 721 letter (g) whera hea said:in the fudgment .of the Cowtnithat:-

"In our judgment, it was the magistrate's duty
to consider the avidence as a whole, and to

reject any avidence which he considered worth-
less. In that sense it was his duty to weigh

up the evidence. Bui it was not his duty tc
weigh the evidence. He was neither entitled
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nor obliged to determine the amount of weight
to be attached to any avidence or to compar:
one witness with ancther. That would be fox
the jury at the trial.”

This statement wds made in the respect of section 7 (5) {(a) of the
Fogitive Cffenders act 1967 which is essentially identical to section 10
(5) (a) of “the act' (supfa). I respectfuvlly adopt this prouncement of
Lloyd L J and regard it as a correct exposition of the Law. 1f this is so,
(and there has been no debate that it is not) let us assume that the
tequested information contained everything that the applicant could eaver
wish for, how could this assist him?

The wmagistrate can determine thnﬁ the credibility of a witmess or
witnesses is completely and utterly destroyad so as not to warrant a
COmmittal; Then tﬁat evidence could be regaided as worthless. However
that conclusion must be based on what the witness or witnesses say - not
wﬁat is said about them. If on what is saild in the affidavits it appears
that a witness or some witnesses fall within the category of an accomplice
the magistrate would be entitled to take this factor into consideration.

It iz to be noted that the basis for any such categorization would be
contained in the affidavits and would be part of the structurc of or the case
presented by the requesting state. If a magistrate were to take into account
obsexrvations by the applicant about the character of the witnesses such
magistrate would be im error. Such chservations may no doubt be appropriate
at a different phase - cﬁat of trial, if there has been a committal. Coumnsel
when t#xed as to the value to the applicant of the requested information
submitted that there was Ma significant possibilicy™ that such information
could affect the magistrate's detersination. 1 cannot agree thac this is so.
Because of view I have taken, it is neither necessary for me to deal with
the submissions made in respect of the duty of the prosecttion to make
full disclosure nor the authoritiecs cited in svoport thexsof. However

an passant: I mote that the suthorities cited 21l had to do with the trial
phasa. See Ward [1933] 2 AER p. 577 John Franklyn and (2} Tan Vincent v

the Queen (Privy Council appeals mos. 20 and 21 of 1992 4} WIR p. 244),



