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SUPREME CUURKL_ ki iy

KINGSTON
JAMAICA

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA ‘\,
IN COMMON LAW

SUIT NO. C.L. 1984 B248

BETWEEN RICEAED BOMNKER PLAINTI¥F
AXND MAYDENE CHUCK DEFENDANT

W. B.Frankscn (;.C., instructea kv Gavnair & Fraser for

Plaintiff

Dennis Merrisorn instructed oy Dunn Cox & Crretil for
defendant.,
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G March, 1689

PATTERSCN, J.

The plaintiff’'s claim in this action is
against the defendant 6 recover demoyes Ior detinue
and/or conversion and/or negliigence. In the stetement

of claim, the plaintiff allcwes that in or ahout June,

1981, he delivered his 1273 Citreon Pallas motor car to

the defendant's hugsban¢ fcr him to eifect reneairs thereto

at his garage. Before the repalrs were comjleted, the
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defendant’'s husgand.diedf and the defendant then assumed
control of her late husband’s garage and with it, the
plaintiff's motor car. The plaintiif, on divers davs,
demanded the return oi his motcr car from the defendant
who refused to deliver it to him. He further alleges
that the deferdant, in the course of her cccupancy and

operation of her late husband's garage, negliigently

ceused or procured the +wandaliscation ¢f the said motor
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car. The plaintiff cleims damages and special d
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$60,000 being the value of the ga2id motor car.
The evidence disclozes that the plaintifi, an
Attorney-at~-Law, inherited o 1973 Citrcen Pallos moter
car on the death of his fatner. PFic late lather had
purchased the car in 1975 from a dealer, and probably,
it was the only car ¢i its kind in Jamaica at the time.
In 19€1, the car developed & starting problem and it
neéded tuning. The electronic ccomputerised fuel iniection
system was defective. Conraquently, the plaintifl delivered
the car to cone Gary Yulrhesad oo hinm to bove 1t repaired
Gary Muirhead seid he spole to kx. Chuck, the late husband
of the defendant, c¢ne kr. brglend and ona "Bigger®” about
the problem that the car posed, and that he subsequently
Gelivered the car to bhr. Chuck in June 1981 for him to
effect the necescary repairs. hr. Chuch operated an
Easso Service Station orn Shortwood oad in &i. Budrew,
and at the rear oi the premises, he slong with wr. England
cperated a garage. It appesrs that the service station
and the garage were separate businecseg althouth both
were coperated on the same premises.
Mi. Muirhead savs that the costs of the repairs
had not been agreed on, but he gave kr. Chuck $50C¢, which
he had received from the plaintiisz, to purchase @ sensor
tor the car. Mr. duirhead made regular visits to the
garage over the next 3 montiis, but the sensor was not
obtained and sc the repairs could not be completed.
Sometime after that the car wag remcved frcocm the covered
area of the garage intc the oper. BAbout a menth later,

he noticed that the paint on the car had cracked and
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the leather uphelstery had dry-rotted. Thereafter,

on one of his visite to the garage, he noticed that

the right rear fender, spare tyre and the radic were
missing from the car. e cays he spoke ©o Lr. Chuck about
it. On another visit, he zaw the car in open land outside
the garage area; the bonnet, iront Zenders, coylinder head,
Seats, roof, deoors and dash-hoard had Deen removed by then
ahd only the framewcrk and the engine block remacined.

This was about the ena ¢f 1981 or in 1%8z, but before

[

Mr, Chuck died. He nede reports Lo the plaintici about
the conditicn of the car both &t the time when he first
observed parts missing from ¢ and when it had heen scrapped
&nd removed to the open land.

The plaintiff’s evidence ie that he did not know
¥y. Chuck. After he heard of the death of Mr. Chuclk, he
went to the service statiop scmetime in 1983. Le caw hisz

rar in front of the service statiocn and he examined it

before speaking te the defernd lie noticea the paint

dn the car had faded- "bleached out"” - agpere trre, cocling
system and other mechanical parts missing and wireg were
just "peinting loose". He told the deifendent thet he head
heard that ¥r. Chuck, her huskend, had died, end that wag
what brought him to the serxvice stuticn. He zsked her
Ywhat was the position® - regarding his car and that he

had noticed that it had been scrapped. Iie says that she
replied that he owed $800 for repairs done to  ihe car,
and he caid tc her "what is the ;ittation 48 Lar ags scrap-
ping of the car is concerned? - I cannct Lake the car like
thisl;* Her reply was that she was nct concerned about

that and "I think she said her husband had told her that

he had spent some $80C con the car and that it was nct be
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released until that apount was paid®. He says he told
ber that he had ne proof that repairs had been effected
on the car and that he would not pay the money until
the miseing partskhad been replaced. He then left.

He went back about .a nonth atter. The car waé
now among old cars and metal parts. The engine block,
transmission, all 4 tyres, upholstery, bonnet, rear fenders,
front bumper and other parts were missing. He again asked
the defendant "what she was going to do about my car” and
she replied that she was not concerned about the car, and
that he should pay her. The plaintiff told the defendant
that he could not suffer the loss of his car over $800 and
he left.

The plaintifft when cross-cxamined, savs that the
defendant did not tell him to bring the money and take the
car; he had asked her for the car and her reply was that
she was not going to release the car to him until he paid
her the $800. EKowever he admits that the defendant told
him she was doing scme "Barber-Green" repairs and she wanted
the car removed.

The defendant testifies that her late husband
operated the service gtation on contract from Esse Standard
0il S.A. Limited, the owners. After his death, she applied
focr and was awarded ithe contract to operate the station
since March, 1983. BRefore her bhusband died, he along with
one Mr. England, operated a garage to the back of the
service station. After her husband's death, work ¢eased

in the garage.
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In May, 1983 the plaintiff came to the service
station. She met him for the first time then. She says
she told him that she was glad he had come, as she did not
know where to locate him and her husband had died. The car
had to be removed as the garage was not in operaticn.

She says she told him she had a bill in the oifice for
$750.00 - could he pay it and remcve the car from the
compound. She says that the plaintiff agreed, but did not
pay the bill. Fe came back to the station sometime later
in the year but he did not pay. It was then that she

told him that the Esso Company intended to pave the yard
and that the car would have t¢ be placed in the back if he
did not come and ¢collect it. The car was in the garage area
when the plaintiff visited the etation for the first time,
but sﬁbsequently, it was remoyed to the back area. She did
not khow if the car was stil)l there. She did not know of
parts being scrapped from the car. She did nct tell the
plaintiff that he could not remove the car unless he paid
the bill.

During the time that hex husband operated the
éervice station, the defendant assisted in the office in
the mornings. $he says she continued the business and that
is why she thought the $750.00 should be paid to her, but
she did not withhold the car from the plaintiff. She knew

that the car had been left jin the custody and care of her

husband, and at the time of his deatl, the car was "reasonabl:

well secured' on the premises. The defendant said that
she had it remové& "to some dther place where it was nct
s0 well seéured“, because the premises was being paved.
She did not return it to ite coriginal position becauce the
owners of the premises, Essé Standard Cil S.A. lLimited,

wanted the premises cleared
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There is no doubt that the husband of the defendant
came into possession c¢f the plaintiff's motor car in
circumstances which corctituted him a bailee for rewaxrd.

His possession is referrable to his occupation as a garage
proprictor end nct in my view, to his occupation as the
proprietor of the service station. The motor cer wvag
delivered to him by the agent oif the pleintiif ior the
purpese of effecting repaire to it, and it is admitted by

the plaintiff that scwe work had been done by the delendant’s

husband on the car before hig death. Where the owner of &

vehicle or his aggnt delivers that vehicle into the possession

cf a workman for him to effect repairs to it, and the repairs
have been done, the workman is entitled to exercise a commor:
law lien cover the vehicle in uis possession in respect of
the cost of the repairs, and such & right mey be ascerted
against the owner of the vehicle and his agent. & demand
{or the delivery of the vehicle may be recistaed by the
exercise c¢f the workman's comnon law lien.

Ir the instant case however, it is not contended
that at any time a demand was made of the garage proprietor
for the deliivery i the motor cer, nor is it suggested that
he kept the car iu his possescion by vircue of the escrcise

of a lien. It seens o me that what the plaintiff is

saying ics thet the pessession of the defendant’s husband

igs referrable to & beilment for reward. He took the motor
car into hie poseession to eifect repsire and up te the time
of hig death, the motor car remaired in his possession,

the repairs nct having been ccempleted,

The plaintiff alleges ir the statement of claim
that after the death oi the défendant“s husband, "“the
defendant aszumed contrcel of her late husband’s garage
and the plaintif:i's motor car with it." This is expruecsly

denied oy the defendant in the pleadings and in her evidence,

anl
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and this seems to be the first real issue that must be
resclved.

It is not suggested, nor is there any; evidence
tc show that work was carried on in the garage atter the
death of the deferdant’s husbang. Neither the plaintiff
nor hisz witness has given evidence from which it can be

inferred .that the garage continued in operation. There is

3]

clear evidence that the service gtation continued as
business aftexr the death vf the deiendant's husband; the
gefendant savs she operated the gservice staticn, but the
garage ceased operaticns. Fer evidence in this recexd is

supported by her witness, Wrevor Rdwarde. bdMr. England, who

-

t is said cperated the garage in conjunction with ky. Chuck
seems tc have disappeared afiter the death or Mr. Chuck. I £ind
as a fact that the defendant dia net operate the garage after
the death of her husband. She did not "assume contrcl of

the garage and the plaintiff’s metor car with it”®. GShe

became the proprietor oi the service station wnd as sguch,

the entire premises, including the area that the garage
cvecupied, ; came into her péssession. But what of the cary
Viell, there is evidence that the cor remained on the premises
in the open part coi the garage area, and I g ccept that to
be so.

It cannot be assumed that the defendant tock the
car intec her possescion fyrom the mere ifact that tihe car was
on the premises when she took pussesgion of the premises
in her cwn right. It is thercfore necessary to decide in
what right and in whose possessicn the motor cer remained
cen the premises aiter the death ox kr. Chuck.

If goods or chattels are received by a person in
circumstances where such & parsen holds as a bailce, even
thoughl. the geoods may have been received from a third person

and not the owner,the owner mayv nevertheless maintain an
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action against the bailee if he suffers loss by the

negligence of the bailee. How then does a bailment arise?

to be delivered, to another any
moveable thing in order that it may
ke kept for the person making the
delivery, or that it mav be uced,
gratuitocusly cr otherwise, by the
person to whom the delivery is made
or that it may be kept as a pledge
by the perscn to wvhom delivery is
made, or that it way be carried, or
that work may be done upon it by the
person to vhom delivery is made,
gratuitously or not; and when it is
the intenticn of the parties that the
specific thing so delivered, or the
article jintc which it iz to be made
(:> shall be delivered either tc the perscn
making the delivery or to some other
person appointed by him to receive it,
the person making the delivery is said
to bail the thiny delivered; the act
of delivery is calied a bailment; the
person maiking the delivery is called
the beilor; the person to whon it is
made is called the bailee’ {Step. Cr.)

(:> "Whereohe person delivers , ©Y causcs

There is no evidence in the instant case from
which it can be adduced that the motor car was delivered or
caused to be delivered tc the defendant by the plaintiif or

<:> any other person, and I hold that the detfendant was not a
bailee of the car, and is not answerable by virtue of anv
bailment whatsoever.

It scems to me that on the death of the defendant's
husband, the executcrs or administrators of the deceasad
became the persons with a right to the custody and possession
of the plaintiff’s mctor car. I have excluded Mr. EnqL}nd

-

- because the evidernce points ¢ 2 delivery to the doeceaged
(;) personally.
The evidence does nct suppert a finding of fact that the
defendant assuned possessicn or custody of the motor car on
the death of her late husband. The plaintifi’s ovidence is
that cn his first visit, he asked the detrfendant what was the
pceition as far as the scrapping &f his car was concerned and

she said she was not concerned about that, and agein on his
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second visit, she told him that she was not concerned
about the car. So, although the defendant may have
been insisting that the outstanding bill should be
paid, she was not by sb doing, assuming possession

of the car. In her evidence, she says she expressly
asked the plaintiff to remove the car from the premises
to facilitate the paving exercise, and I accept her
evidence in this regard. I find as a fact that the
defendant did not take or asutw: possession or custody
of the plaintifffs moctor car,

It is clear that the plaintiff had no intenticn of
removing the car from the premises ir the condition that it
was in on his first visit, having regard to his evidence.

Mr; Muirhead's evidence is that he saw the car scrapped

to the extent of that only ¥the engine block and frame work
of car" was left, and that wes before the death of Mr. Chuck,
and that hé made a report to the plaintiff. Yet the
plaintiff did nothing then; it was not until he had heara

of the death of Mr. Chuck that he wert to enquire ot the
defendant és to the position regarding the ccrapping of his
car. In my view, he was well aware of the condition of the
car before he went to speak tc the defendant, and hic examina-
tion of the car wag only t6 confirm that what Mr., iMuirhead
had told him was true,. The plaintiff asked the defendant
what was the situation as for as the scrapping of the car

is concerned and told her, "I cannot take the car like thisl®

I find as a fact that the car had been scrapped before
the death of the defendant!s husband, and that what remained
of it at the time that the defendant tock possession of the
premises was "the engine block and frame work of the car,"
as Mr. Muirhead describes it. The plaintiff did not
demand the return of the car nor did the defendant refusec

him the right to take what was left of i1t. The gist of the
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action for detinue is an unlawful failure to delivor goods
when demanded. In my Jjudgment, the plaintiff's claim in

detinue fails. .

R

The plaintiff claims also, danxages for conver=
sicn. To constitute conversion there must be o positive
wrongful act of dealing with geods in & manner inccnsistent

with the owner's rights, and an intention in so doing to

[Cad

deny the owner's rights, or to assert a right inconsistent

with those of the owner. {(See Lancaeschire and Yorkshirc

Rail Co., London and Lcrih Western Rail Co. and Graeser

&

Limited v. Machiceoll (1918) 2¢ L.J.K.B. 601 at p.605, per
Atkin‘J,). Mr. Frahkson for th¢ plaintifif, with his usual
frankness, has conceded‘that tne.évidence adduced coes not
suppert this claim and I agree. The plaintiff’s claim in
conversion therefore fails.

The plaintiff further claime damages {or negligence.
The statement of c¢laim reads as follows:-
7. The defcndant, in course ci her cccupancy and cpera-
tion of her late husband'’s garage, negligently caused or

procured the vandalisation of the plaintiff's woter car.

PARTICULARS -OF NEGLIGENCE

(a) Removing or causing the removal
of the said motor car from & place
of safety and placing it in &n
exposed and unprotegted part cf
the premises housing the said
garage.

(b) Failing to exexcise any or any
sufficient diligence or care Ior
the safety and protection of the
said motor car.

(c) Failing to deliver the said motor
car to the plaintiff when reguestad
so to do.

(ad) Causing or permitting uneuthcrised
persons to have access to the
plaintif{f’s said motor .car.

(e) Causing or permitting persons to

strip the plaintiff's said motor
car.
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(£) Failing to lock away or guard
or in any cther wey so tc secure
the said motor car as tc avoid
the same baing stripped and
vandalised.”

r. Frankson submitted that "a person who exerciseﬁ
his lien over wodﬁs for gervices rendered ascuwes a high
degree of responsibility to keepr those goods gafe from harm®,
That may be a correct ctatement ot law, but in my view, it
is not relevant to the facts of this case. As I have already
stated, the defendant was nct holding the car in excrcise
of o common law lien cver it for the repairs done. VWhen
she took poszession of the premises, it seems to me that
she allowed what there was then of the car to remain &t the
rcar of the premises where it had been pricr to her husband's
tdeath. te await the owner's arrival to repmove it. The plain-
tiff did not remove the roemaing of the c¢or on his first
visit, and whon he returned & seccond time, the defendant
regrested bim te remove it from the premises to facilitate
the paving exercise, but again the plaintifi feiled to do sco.
It was conly then that the car was removed to the open land
gt the rear of the prewises. Hr., Morriscn submitted that
the evidence does not support a finding that the deicndant
owed the pleintifi « duty «<f care. He acked the question
- "Ia she to provide covered secure accommcdation (icr the
car) indefinately?" He cubwmitted that the answer is "no®;
What is reguired is thet the defendant nust act reazconebly,
ahé that in the circumstances of this case, she had decnae seo.
kKr. Frankscn, on the other hand, submitted that the cduty ol

care owed Lo the plaintiff arose iron the exercise cof the

o

o B e e B D ER,
[aEad ~h' g lien.

In the circumstances of this case, I find that the
defendant was not negligent in dealing with the motor car.
She was not under a duty to secure the car from vandals for

the benefit of the plaintifi. The general rule at common
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law is that & persen is not liable for the acts cof on
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ity for acte o

attoceh where there is somae

+ and the third

party, and thore i ne such evidence to support such

G ninding. Furither, thoe reletionship belween tho Jdefendant
and the plaintidd which the pleintifsr contonds for does

rot exist, where there iy a duty to take pogitive cction

to protect the goods of such

s to liak

}J.

auty wiil give r
generally suceh duty will only arise eitlhier by contract

or Y reeson ol en ukder-itoking by the defendant folliowed

a reliance by the pleintiff, Av ite very highest, and on
the moot favoureble view of the evidence, it can only be
gean thot the cay romaired on the detendent‘s prermises by
mere lilcence, ao opposed 4o Ler toking lawful poogessicn

through contract or through beilment. In such ¢ case the

auty oxX care weuld boe to take sueh care zo not to damege

re vould be noe duty te toke positive ghaps in

proftecting the cur frooo thedt cr vandalism. BAn omicuilon on
the part ot thoe weiendunt would not furnish the pleantiil
with ooy ceuee ox action in the abgence of scme duty to act

owad Ly plaintifid - (Sew Zoernoch v

per Filisey Lod.). Thoere is

ne eviaence that either ¢he fondent or anvone achling on

her behalf romoveo the perts from the carx. In fact, I have

found that the car was stripped while in the pussescion of

&

the defendant's husband. It moyw bo that there is merit in

\,
oA

the submigsion o WMy. hirrison to tho effcct that the sction

shoula have been brought ageinst the perscnal reprcsontotives

o

ol the deceasecd Mr. Chuck ~nd not against the defoncart in

hier pervonegl capacity.
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1 accoraingly hold thet thoe plaintiff has fuiled
in hies claiwm in trover and detinue and 1u negligence.

before leaving this pert, may I comment bricefly
or. the guesticn of proci of damegas es it ariceg in this
action. %he plaintifi has "throwve-up® o ifigure of 569,000
ag being the value oo his motor car, without showing the
besis ror such & value, I thizk thot it Lo no easy tacgk

¥

for ween a gpeeialict in the 1ield to arrive at thoe true
market value of the car in point, and it may well ke that
the evidencs wpresentad by the plaintiif would not be suffi-

cient to prove the valus ot the ¢

guection icr the
purpoce oif agsgessing demades, were il necesgery 5o to do.
The defendant hag counterclaimed for $750.0C for
the repalirs wiich ghe cavs is owing by the plaintiff to her
late husband., 1t doce not sppear o me that the deiendant
percicted in thic claimy ne submissions were made in this

vegard Dy br. Morrison and i think he was well

wised.

The short ancwer ig that thoe defendent has noe contractual
relationghip with the plaintiif; the cointract for repairs

of the plainuvifste wmoter cazr reste tetween the plaintifi and

the delendant's husband, and tho defoendant i @ stranger to

the contract. The endant's counterclaim failo.
There will be judgment for the delendont on the
m with cocts to be agreed or twwed and jufgmart Lor

P

’J.

sle
the pladintiis on the counterclain with coots to be egreed

oxr taxaed.
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