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The plaintiff who was up to Junce 1987 employed as a Machine Cperator
at the defendant's Leather Factory at Yallzshs, Saint Thomas was om Friday,
January 21, 1983 somewhere between 8:30 -~ & AM. dnjured while allegedly working
effecting some winor repairs to & Creasing Machine ¢f which the operator at the
material time of the incident was cne Delores Honry.

The plointiff was at the time of the incident assigned the duty of
cperating £ Skiving Machine which was situwated to the reny of the machine oo
which Missileary was the operator. He had bevn up to the time of the inclident
employed ot the defendont's plant as o Hachine Cperator for sbout eighteen months

during which period he haed goined experionce in operating three machines inpcluding
?) & i 3 {9

- the Creasipg Machines of ¢ type sigilar o the one on which he suffered the injury

in questicn.

It w2e his evidence that opart from achieving 2 deprec of competence in
operating these machines, he was olso trained by the superviscr, one Tton Jones
to carry cut mincr repairs on thesce maechines, a task which althouph based upon
the instructicn possed on to empluyees by the manapgement was usually jperfermed
by the mechaodes from the workshop which was not far removerd from the locality
in the plapt in which the mochine in question was situated being within “zn arms
réach®™, of the HMachine on which che plaiotiff was imjured.

1t is the plaintiff's contemticn that on the mordimy; in guestion he was

at work whan he cbserved work which was bediny taossed on ro him for Skivi, v coming



-G

from Miss Henry with certain faults which was in his opinion czused from the
need for the proper adjustment of a plece of wood placed at the base of the
Creasing machine con which the materials such as leather wallets, purses etc.
had to be placed for the creasing process to be carried cut. This operation
which requirad the use of a metal press, situated at a helght of some 12 inches
from the base of the wachine, to descend downwards unto the material, two
buttons on this electrically operative machine which were situated on either
side of the basc had to be pushed down. Having creased the material. the press
would then ascend automatically back to its elevated position where it would
remain staticnary until the creasing process was required to be repeated at
which time the seme exercise would be carried cut.

It is the plaintiff's case that having gone cver to the creasing
machine on which Miss Henry was enpaged at work that merning, she being the ¢nly
woman then engaged on such 2 machine at that time, he was in the acé of carrying
out the repairs and in the act of adjusting the wooden edges on the base of the
wmachine ; when Miss Henry who was seated to his right fazcing the machine and
talking with 2 fellow worker to her ripht, nepligently tcouched the buttons
causing the press to descend dowpwards crushing the three middle fingers ¢f his
left hand imjuring them, the digital phalanx of the loung finger more sericusly
than the others.

Tre defence scught to contend through Miss Henry that the plaintiff faor
from carrving out minor repairs on the machkine had left his machine and was
molesting her with idle chatter having nothing to do with the work that they
were each employed to do. She ignored him and centinved doing her work and
chided him in the process for his unwelccwed intrusicm. At arcuné this time the
Superviscr Utcn Jones was seen approaching her machine not far off and the
plaintiff who bad been leaning on her machine was injured.

Although the defence as pleaded alleged inter alia at paragraph 4 that:z

"the defendant says that the accident
wan coused suley by the negligence of
the plaintiff in that the plaintiff in
discbedience of his aszignment crders
left his assigned place of work

-
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without permission or authorisation
and wolked over te ancther employee,
Miss Delores Henry who was the
cperator of the press machine
and the plaintiff spoke te her
about matters uncomnected with
the defendout’s Lusiness when 2
supervisor passed by and the plaintiff
pushed his band under the said jpress
machine in the pretence that he was
werking on smme and was dnjured in
80 _duing.” (underlines for emphasis)

There has not Lecew one sciotiila of evidence zdduced by the defcuace
to support this contentican.

hs to the circumstances leading up to the pladntiff's injury, the caly
evidence fortheomdng came fyrom his tostimony. On that accuwunt he was not
entirely free from contributing to his injury s oven 1f his account was
accepted in its entirety and it could be jweferred that he had an inplied
authority 1o corry cub simple ox minor repairs such s that in which he wos
enpaced at the time of the incident, he was under 2 Juty tu exercise a degree
of competonce znd the skill and enre Lo Le expected of a mwechande cr superviscr
to whom such tasks were ugually allotted. In this repord it wes to be expected
that he would have as 2 procauticonary wmeasurce Cisenpaped fhe functioning of the

from

machine by uwnplugping the coxd fhe sccket; or in the elternstive, removing, the
cperator Mise Henxy from the immedisote arec of the comtrols. ILioth of which
measures he foiled tou do.

The low here is clenr as to the duty of care to Le expected from an

enployer in dndustry. It is threefcld nomely:-

1. Toe gprovide 2 safe system of work.
2. To provide proper and adequate supervision.
3. To Trovide competent workers.

There is alse 2 correlitive duty placed upon the employec to take

such reascnzble steps for his cwn safety and that duty is discharged when he

for lis own part tzkes such steps to safeguerd himsell frow such injury.
Althcueh there wos no a2llusaticn of contributory negligence pleaded

in the JVcofence, this question cculd arise in the plaintiff’s case and based

on the evidence piven Ly the pleintiff it is clear that hod he taken the sters

veferred ©o before engasring in carrying out the repairs to the machipo, the
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Injury suffered by him consequent upon such failure would have been avelded.
On his acccunt therefore contributory neglipgence arises for determiaation.

Unce the guestion of neglizence on the part ¢f a fellow worker Miss
Henry was ¢sitablished, then it follows that to the extent that she was at fault,
the defendants were held to be viecariously liable for her acts done in the
course oY scope of her employment.

The Defence's Case

As to the system in place at the defendants plant this evidence was
furnished by dr Farkas the Monapger for the entire period of its operation at
Yallahs. There is ro reason to doubk that given the system in place if the
instructioms passed om to the workers were carried through to the letter then
there was a safe gystem of work in place. Not much care is, however, to be
expected from the ordinary worker engaged in industry. It has to be expected
that they are apt to disregard simple instructions hence the need for adequate
supervision to be put in place in order tc emsure that the safety imstructions
are adhered to. Although it is not to be expected that the extent of the super-—
vision wiil gc as far as for the emplcyers to be required to keep a2 constant
watch over such workers to ensure that the safety instructions are carried out
to the letter, it is to expected that such reasonable precautions will be taken
to keep workers such as machine cperators "on their toes.”™ Tun this regard the
supervisor fUton Jones from the evidence of both the plaintiff and Mr Farkas by
his conduct this left much to be desired. He seemed to have aiways getting irto
problems which caused him to be suspended on more than one cccasioan. Miss Henry
from her evidence, however, sought to bolster up the defence by seeking to paint
a picture of Uton Jones as belnp someone who was an exemplary person. According
to her; he was never suspended. (n the other hand she scught to establish the
plaintiff 2s aun intermeddling person and could cnly recall that he operated the
skiving machine which be worked om from he came and saw her at the defendants'
plant in June 1981 up to 1987 when they were both made redundamt. Despite her

evidence in answer to a2 question posed by the Court she testified that her eyes

at all material tiwmes focussed on the machine on which she was cperating while

the plaintiff{ wa< leaning on it, she was unable to give any acccunt as to how the
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plaintiff's three fingeru of his left hand came to be crushed by the press on

the machine. As she adwitted under cross—examination that Uten Jones and the
plaintiff epjoyed a pood relatiomship (it Leding: the plaintiff’s account thut it
was Jomes whe traiced him in the task of repasiring the wachines), it is therefore,
strange sud Inexplicebli z2s well as hiphly dsmprobable as to the unsupported
allepztions set cut in the delfence in which it was (leaded luter alia thats-
uperviscr passed by ond the

f pushed his hand under the
285 machinc ate."

Had there Leen sxgy vational fouwndation upon which to buttress this
contenticn it clearly ipales inte lncippnificance by the silence from 2 failure to
seek to oestablish ic.

one cisc "finds the conduect of HMiss Henry dn fadling to draw the atteatldan
of the supervisor Uton Jomes who, far from "passing by the machive “was placed
by her 2t 2z distance of less thau o half-a-chaln approcching towards her mackine,
to the molestations of the plaintiff. When her account is weiphed exomined and
tested apainst the testimony coming not only from the plaintiff tut from
Mr Frrkas whose account supports the plaintiff in relatiom to several material
factg, her demcavour as well ns ber testimony stamps her as «m unconvincing and
unreliable wituess. In so fov es her evidence differed from thet of the plaintiti
and Fr ¥Farkos 1 accepted their accouwnts iu preference to hers.

When the svidesce given on both sides is examined what the case boils
itzeli down o is a2s to whether I accepted the plaintiff's cecount ag against that
of the three witnesses culled for thoe defendant as to how and in what monper the
plaigtiff imcarred his injusy.

The defence as plecded @8 o the mnterial aapect of the Clzim was left
totally withcut any evidence o support it and had to be rejected for this rezson.

On the evidence, heving ceen and hesyd the witnesses, although there was
some weakness in the plointiff's acciunt ¢s te hie deninl of tha presence of
Uton Jomes, the superviscr,at work on the dete of the incidoent, o fact which the
weipht of the evidence coming from Mr Forkos, Miss Montapue and which is further

supported Ly the Tiwe Card relating to _resence of Uton Jenes at the plant during

o



the week ending January 21, 1583, I did not repard this lacurz in his case as
sufficient t¢ destroy it olecpecther, What the toutality of the cvidence revealed
is a factual situwation ip which oneu coe came to o Jdeterminaticm that the defence

ag pileaded was ansuy

srted on the ovidence cominge from thoe defence, the ouly
evidence left to Te considercd ss to the circumstances in which the plaintiff
suffcred the injury in questicngzid in this regard 2ll thet stood o be examined
was his account.

The burden of proof remoined on the plaintiff, however, to establish
upen & balemce of probebility that bis injury was caused wholly or pertly by the
nepligence of the defendant company. (u the light of ay earlier findimgs I
would be winded toe held tho? boeth parties for the reasoms which § have set out
were equally to blame. This finding s further buttressed by the evidence

of Mr Farkas thot at the date cf the imcident, although the pluintiff was enpoped

at the plant for a mere eightoen wonths, he had not cnly shown promise but wes a
keen ond efficient worker, all of which made it move probable than not, that, far
from wasting: his production time in idle chatter ns Miss Heary would have me
believe, he would have bLeen showing the sort of iuterest in sceking Lo correct
the flows thet he sald woe the genaesic of his leaving his machine a2nd attempting
te ecarry out the adjustment to the banrd at the base of Jhe machine which lead

t¢ him incorriiy: the injury te the left hand.

o the guesticn of liebility, therefore, snd piven the faet that »

b

supervisor who was enpaged in effecting similar repairs to o creasing machine

during working hours would iven thoe sofety measures ie place reasonably hawve

done nomely s

L Fither vemoved Miscs Henry from the immediate vieinity «f the
wachine whers: the twe coukrel buttons were locoated andfor
2. Topluyyed the clectricsi cord from the socket thereby disabling
the wachine;
the plaintiff tokim such reascmeble coxe for his cwn safety and having undertaken
Lhe tnsk «f the soid reraive o the wochine would hove Luen ixpected to displey

no less core.  In ose far as he tailed te do so, he too wes peglijpent.
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In conclusicn { would hold that the proximate couse of the injury wes
the fact of Miss Eenry pushing the twe covtrol buttoms for the press when the
pleintiff’s hands were under it; a fact which she, cither knew or cught to have
known and o fact which clearly amcunted to wegligence on her part for which act

the Jefondant compoy.

oyers, were in the circumstances of this case,
vicavicusly liatie for.

Yhe pilaintiff for his part was not eatirely without Llame for the
injury which he suffered he heving failed to take the necossary precauticmary
measures Ick wis own safety. I would io the circumstances apportion the blame

ag between the plaintiff aad the defendant company equadly.

Damapes

1. Special Lomayes

in sv far os this head of the claim was concerned there was noe sissue
ag tc the head of the Cleim fur ¥trausportation” for the plaintifi to receive
medical arvtention during the post-injury pericd the sum of $100 claimed is therc-
fore recovercble.

4s to the head ¢f the clindm of $%66 for  *loss of earmiong™, the
evidence fell far short of this sum. There wag an issee of fact which arcse for
determinaticn in relatica to Chree wocks of o total pericd claiued of tweleve
wacks. In any event,even piven the coevire period of twelve weeks, the plaintiff o
account was thot he earned 360 per week and not $80 as cloimed in the particuloic
cf the claim.

Even if the plaintiff’s evidesce was accepted; the highest sum he
stocd tu recowver would bave been $720. The plointifi®s evidence; however, was
that he was abgent irom work for sim weeks. It wan the evidence of Mr Farkas
that the plaintiff received thres wecks pay during his absence from werk due to
the injury received. Ho documentery proof was adduced in suprort of this foct.
The plaintiff steted that he recedived no salary during the period that he was
ahawmtr From work. T find this somewhat strange, however; as for an employce whoe
haé been working ot the defendants' (lent continucusly for sver eiyhtecn months

(dune 1563 o January 15483), the ploiuviff would have a2t that stage of hi

i
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employment be entitied to zt least twe weeks sick leave with pay. In the
circumstances I wonld alloew the elaio for less of earnings for the remainder
of the four wecks ob $6U per week based upen the plaivtiff's evidence of the
total pericd that he was shsent from work. This would aomount o & sum Gf
$240.

The total

Ll

um vecoverable for Special Damapes would when quontified

amount to $344G,

2.

This falils to be assessed on the basis of Pzin and Suffering and
Less of fmenities. Twe Medicsl Reports were tendexred in evidence as Exhibit 1
ol Z, resgectively.

Exhibit I relates to am examdnation carricd cut on the pleincifi co
March, 1%, 1983 at cither the Isaac Parromt Hespirval, Golden Grove or the
Yrincess Margavet Hespitzl, Moroant Bay by Dr. €. Datchelor, the Medieal Officer
in chaxrye of both institutions. This veport supperts the evidence cf the
claintiff, (a fact not in issue} thot be was first treated =t the Princess
Margaret Hospital following ais injury ém Januwery 27, 1%83. This is s¢ even
thoush there is a siight discrepency belween the date given by the plaintiff
mmd that stated in the medical repert. Given the enchellenscd evidence of

-

Miss Mentopue, the Cffice Moonser who kept the records st the defendonte plant
the correct date was in fact Januowy 21, 1963.

The #Hedicnl veport which is dated March 14, 1983 (Exhibic 1) reads

in partge

"Re Ira

This ie to cectify that this men was rreated zt this hospital on
Jemuery i1, 1583 after he was invelved in an accident st his work place, Jurdng
which his left ham! was cauuht in moving machinary., Exominoticon at thet time
revealed lacerations transversely throush the nail beds of the 2nd 2ud 4th
fingers and thorash the distal doterphalasieal jolnt of the 3vd finger which

was also e

He wos oppropriotely treated and his injuries hove henled. hecent

examinaticn revenly stiffness in the distzl interybhalangeal joint of the left



3rd finger with discclouraticn of the nail. A1Y three wail beds exbdhit pew
ail growth with extrusicn of the clé daunped mails. He has not worked since

-

the accident due to the Lepporary disability but shoedd be ohile §o rosume Dy

ek

Hareh 14

Ko prermonent Duncetional Qlselility ot ect is expoeted,

L

T EHN LB AN YO OSBUS SV OOSH MO D

C. Entchalor MLUL

dicnl Gfficor 1/c

Forther to this date ond T Che wrid was filed i this action, ©he
plodntiff’s Attorneys no Coubf seeing the need fur am wp to dete report as ©o Low

Plaiatiff’s presest conditicn caused him to have zn oxesdnotion conductad on him

on Morch 3. 1967 Ly ¢ Or. D. Osbouraw 2t bhe Departmont of Orthog

Liie Bospital. Thic report {Exhibit 2 read in

R} A

-~ N
¥ ive Bowen

-Jh

w patient’s wmiddie fiager was sliepedly caugsht in =n industrizas
wachkine on the Z27th January 1553, Be was seen in our Orthopaedic Out-pationt
Leprrtoment ¢m the i3th Jonwary 1587 and was found to howe filesor deformity of the

left lrmg finger ot the distal {nterphaiompeal jodnt.

I-rays revealed usteophytic

This patiznt has
permeuently lost wovemsnt of his lelt Lomg finpger st this joind,

This fs n {dnel report

Vr. Do febourne
vepnrtment of Crihopaedicr
Fingslon Pudiic Lcupltﬂi

Lr. Cabvurues baing otgached o the Grihopnodic Department at this
hospital weuld in oy cpimiom He wore competent to oxamine and dssoss the pluintiff’
conditicn on Mareh 3, 1987 when this report was prepared.

Havisy, reed both popoyte and sewn the plaintiff in Court i appears that,
ard this is bourne cut in the laer gentence in Exhilin 2, he has now
reached his weximu state of recoverxry, The only visible problem that e is now

caperieneiv;. is thet the lefv lomy firgec (hids right heod teing bis control limb)

£
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iz now

izhtly bent 2t the distal interphelspgeal joint. The doctor's
Cpdnicw in this ropard is thet the plaintiff has lost the movenent of the
finper at thie jodnt, There le alsc thv demper of osteopytic changes takiung
place aé this joint. The plaintiff is, however, sble ti function fully at
his preswut 3ot 26 o Mechine Jdpirsicr performin: s sidlar task on 2 machine
+i the some type og that which be woo operating when be sulfcred the injury

-

in guestion., ke elso comploiues thop apart fromw experiencing pain cceassicnolly

in the juint of the affected finrer he 1s 2lle toe funetion guite permally. He

is, hcwovey, unable to use 2 fork to tili the s2dl om o plot of land on which

("]

3
3]

~3

Bhe: 3g presentiy enpage

¢ part--time farmer. He ww has £o hire someone to
perform this tosk.
it in of scwe sippdfiecnce that there is noe povticulars set out da the

sl

Stateeent of Cludm to cover this rspect of the plaintifffs testimony.

lastructirne teen piven o his Attorneys this would have Deen eovared under
the headdn; of “Extrs Llp®® or sueh other simdlar nopencizture. The plainticd

must be token, thervfore, o have just pulled this cloim Yoot of the adr®™ and

Ls

1

there is ne Lasis for this evidonce, I hold it o be of a culotive nature.

veh oward s well e considereod for an assessment of gonvrel domspes will,
Such rwar il t i 1 £ o a sut of gonorel dumspos will
therefiore, take dnto sccount the noture and catout of the plointiff's injuric,
the degroe of vedo ord suffering experiveced sud the extent of nis digsabildty.

3

b Dy

inciff, hos submitted chot o vensonable award
under hde head cacht to Le in the regd w of §25.000. e cited in suppord

Joseph Bbickenn vy, Kenty's diog] 144 of Veluae 2 oL

#Wre Ursuisn Eben'’s ook on cersonsl Induries owerds.  This sum would be arrived

contended, 1F the injuries in that case were adjusted dowmwarde and the
steep rate of inflicobion now prevailing and its efficct cu the jurchasing powoer
of the Jumoicsn delicxy wos taken dnts consideration.

Fot o be cutdone, My Bailey for the defendants sugpested that o

reasunct e eword cusht to be in the rapge of §6,000. He relied dn support oX

his comtention on C.L. 1584705 forceld Colouhop ve. Fravklyo Sunkley po. boy

of the seme Voluwme of Mrs ¥Kien's work {ouferred to supraj).



Hithowsh § wust ewpress oy Indebtedness to Loth Covnsel for hoving
o these tw cases to wy abttentien, I fipd chot om oo exomdpstion of
them that they are ne assistawe as in bhoth wmetters, unlike the frets in the
present cases the plaintiffs suffered perwevent disability of a merked degreo

in the woeddesal evlience at 253 and 10Z rospesctively of the

B

( which were
Tight Iiml which in both dnctances wes the control ldwmb.

L wenld be ndnded to rekly wpos Culo 157%/C 169 Leon Clarke vs. West

Tudics etal ¥ fre. Fuenbs work of o similer

ks Lid. pre Ll

nature to that referred Lo suprag

then was) deliverced on 2072781,
In that case the repott read in part:-—
PEXSCHAL, ITHIURIES

(i Laceratica throegh proximel part of vight dedex finper

(_g {2} Frecture of pdd shaft of ¢he proximal ghelanx of right

index i

She wne

=0 ot Undwersity Bospitel where her wound was satured and

she woo sent howme.  Subseguerntly the finper was opeinted on bDecagsc of

'y

B Yo
Dome deomege ~ the

t
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Bodn
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pimmed - pin was subseguently removed. She

was uouder weddiend eaxre fox

cordnetely 6 months.

{Zu Comiet holdd pen to weite properly
{38 Camot eroehel or bold cuvler to 2o haivdresoing.
Ly ecomsent 1is0ildty was apportiome’d Siy 50
and Julpment entered fur Plaintiff dn the sum of $35,000.00 inclusive of costs.
nourh du that eose 1t was 2 finger of the control lladk thot we
injured it s of ncte thet the autent of the bedny sidghely mors
i‘ ; sericus ig, however, within the range of the fnetors £q03ling within the instant

Guch an avard in Vebimary 1201 would when cllowances are made for the

Jomaican dolloy now storact an cward gomewhere in the
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Sustment clowmesriin,

T weudd dn the civeumstovons weking the necessury

foXidun

abls sward vnder this

copsider o~ »

oy pemsral domares as belng

within f$he vanis te the depres of opporticoweent

¥
i

aineiff diw the swme of §7,670 with

 hadngs
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o dnterest fisced at the usunl rate of

By prooks asks fop sn ows

3Z ou the swoeds for both Geonural nud

Court awards iokerest i rd for Speclal damsioc

e

of sevvice of writ, £/4767 o 19710450,

to LYFI0700 &

Stoy of Eaccutdion for & wecks.

Court prents otey of execerion for & wovks.




