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Hearing on Uctober 3,4,5 and November 29 1990

BINGHAM J,

JUDGMENT

The Plaintiff in this matter was, while a passenger in a Peugotk
motor car travelling along Spanish Town Road between ¢ Miles and Kingston,
sericusly injured when the car which was being driven by the Third Party one
Koy Fenton Blake collided with s J.0.5. bus driven by the Second-named defendant
Lougles Bryan., The driver ¢f the car and six other passengers in it perished
as a result of the ccllision. The plaintiff was the only occupant in the car
who survived that ordeal,

The facts and circumstances leading up to that incident which occurrad
arcund Y F.M. on Labour Lay May 23, 1983 have already been ventilated and

determined in C.L. H 143/56 Clive Hall vs. J.0.5. Limited etal. in which the

guestion of liability as between the defendants and the deceased third party was
determined.

The present action, therefore, is concerned with an assessment of
the damages resulting from the injuries suffered by the plaintiff arising out

of the collision.
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At the time of the incident the plaintiff was, and still is, a

Corporal attached to the Jamaica Defence Force. Following the collision he

was removed from the scene at the intersection of Weymouth Drive and Spanish

Town Road in an ambulance to the Kingston Public Hospital where he was admitted.

THE PLAINTIFF'S ACCQUNT

In giving evidence the plaintiff related his experiences following
the collision. He described the various injuries he received namely:-

1. A fracture of the fewmur, the left hand elbow joint.

2. Severe burns to the buttocks

3. burns from the left foot going down to the ankle. This arca
had to be skin grafted.

4, A fracturz of the left leg,

5. A large cut {(wound) under the chin.

As a result of his condition he had to lie on his stomach for a pericd
of six months.

There is ncw a disapility to his left hand., The elbow is frozen -~ it
cannot bend. He cannot make & fist properly. As a result therc is always a
sensation of a cramping nature in the hand. The izft hand 1s now shorter tham
the right. His left ankle cannot bend like the right. The secction where the
skin grafting was done tends to break down once every six months causing cuts to
appear on the surface of the skin resulting in fluid gathering under the surface.

As a result of his coundition, he can no longer stoop properly. HRe
caninot swim or play footlball. His left foot is shorter then the right. he now
has to almost constantly rescrt to wearing slippers. Most of the strength in
his left foot is gone and he has difficulty standing on it for long pericds. e
can no longer ride a bicycle due to the tenderness of his buttocks, he can no
longer bathe himself znd has to be assisted to put om a tie and button his shirt
and put on his belt., He used to represent his company at football and owned a
bicycle. These activities he can no longer pursue.

vr. Trevor McCartnmey, a Surpecn Specialist was one of the Surgecns
attached to the hospital 2nd who had the day to day supervision of the plaintiff
while he remained at that Institution. On admission, he examined the plainciff
and made certain cbservations and on July 3, 1984 he prepared a medical report

which was tendered in evidence at the hearing as Exhibit 1. This report read in

part:—



Medical Report

"Re: Devon Brown"

"Mr Erown was admitted to the Kingston
Fublic Hospital on the 23rd May 1983

(;;\ - when he was allegedly involved in a
motor vehicle accident, the motor vehicle

later burning producing deep burns to

Mr Brown. The injuries . gustained were:—=

(1) Fracture left femur.
(2) Fracture neck of left humerus.

(3) Compound fracture dislocation of
the left elbow.

(4) Multiple lacerations tc his cheeks.
{5) 35% burns of both lower limbs and

PN perineum. These were mainly full

(\ 1 thickness burns.
In view of the cumpiex nature ¢f his injuries,
surgical menagement was very difficult and
prolonped. His fractures and dislocation
were managed by the orthopaedic surgeons and a
separate repocrt has been prepared.
Iis burns were treated by a combination of
the open ond closed methods and this was
cumpleted by split skin grafting to the areas
of full thickness skin loss.
Luring his hogpitalization, he received several
units cf blood. He was also referred to the

(\’) psychiatrist for scute depression. He has
- coapletely recovered from his burns.

/Sgd./ Trevor McCartmey
D.M. (Surg.) F.K.C.S.
Consultant Surgecn
K.PH"

Un this plaintiff’s admissicn Or. MceCartney testified that he was
responsible for :all his injuries during the acute stage of the first twelve hours.
The burns which the plaintiff suffered were of full thickness and in his opinion

< ,) sericus,; and &s such likely to leave permanent scarring.

Dr. McCartuey has not seen the plaintiff since his discharge from the
hogpital din 1984 st which time, he then observed that there was some kelold forming
and zs his notes revealed there was hyperasthesia or increased semsitivity in
those areas. The plaintiff remsived in hospital from May 1583 to January 1584

for a periocd of approximately % months."
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br. McCartney alsc gave evidence of the nature of the treatment
administered tu the plaintiff.

Having regard to the injuries suffered by the plaintiff the doctor

(_/5 was cof the opinion that he would have experienced excruciating pain due to the
several fractured bopes. For this pain the plaiotiff wos treated with pain
killers when he complained of feeling pain.

Luring; his stay at the hospital,; the plainutiff as a result of severe
fractures he suffered was referred to the Orthopaedic Department where he was
examined and treated by the Orthopaedic Surgecns ameng whom was one Dr. Q. Cluils,
a medieczl practitioner attached to that department. Dr. Clunis subsequently,
on June 1%, 1584 prepared a report which was tendered in evidence as Exhibit <.

- This repcrt read in part:i-

Ke: Loevon Brown"

"“This letter serves to inform you that
the abovenamed pentleman was admitted

tc this institution on the 23rd May 1583
after suffering the misfortume of being
trapped in a motor car which caught fire
immediately subseguent to a2 road traffic
accident. His injuries were as follows:-

(1) Multiple burns cover posterior
o aspect of both thighs, tuttocks
(_\} and perinium.

(2) Furps to the left leg and left

ankle and foot.

X-ray confirmed wumltiple fractures as follows:

(1) Fracture cf left fepur.
{(2) Fracture neck of left humerus.
(3) Fracture dislocation of left elbow

which was compound.

While in hospital, he was jointly managed by
the orthopaedic team and the general surgery
service. He 2lsc had cccasiom to be referred
to the Psychiatric service because of his
severity of physicoal injury a2g well as the
icss of his family members during the accident.

His fractured femur was treated on gkeletal
traction and his left eltow was splinted
after clean and dress. He had numercus blood
trensfusions and made slow progress in
hospital particularly due to the extensive
amount ¢f burns.

Bis wounds are now healed. He now walks with



a2 lizp. His left upper limb is severely
disabled permanently and although he has
been considered for operative fixation of
his left elbow, he is comsidered partially
disabled at this time. The extent of his
partial disability amounts tc approximately
60Z and is cowpesite of the injuries to

his left upper 1limb and his left lower 1imb.
Althcugh he is being counsidered for am
arthrodesis of his left elbow in a more
functicnable positiom,; his dmprovement may
be only wminimzl 2s he lost much «f the
strength to left upper limb.

/Sgd./ U.C. Clunis M.E.,B.S.,

D.C
Department ¢f Orthopaedics
K P.H".

Frcefessor Sir Jehn Golding, an emminent Orthopaedic Surgecn whe is
attached to the Mona Rehabilitation Centre and the Orthopaedic Clinic at the
University Hospital of the West Indies also saw and examined the plaintiff oo
hpril 23, 1990 for the purpose of z2nd up-to-date assessment cof his presgent
condition.

Having related the history given to him by the plaintiff of the
injuries he had sustazined and the subsequent treatment received at the XKingstou
Public Hugpital amd at the Clieic at Up Park Camp, he testified that the -

plaintiff's main arcas of complaint weres-

1. abnormal sensaticn over the inner berder -of his left
hand

2. a2 stiffness in his left elbow

3. an inability tc raise his left hand

4, o stiffuoess in his left ankle

5. an inability to sguat.

n cgamination Professor 6olding found that:-

1. the left ¢lbow was solid in extension (straight) and
this due to severe scarring on the inner side

2. The nerve in this sarea had been damaged causing the
lack of sensation in his hand. There was only 4% of
movement in his shcoulder.

3. He had 2 & by 4 inch depigmented scar cver the left amkie.

The avkle shcwed wmly 50Z of the normal range of motion. The



by
joint under the ankle was stiff but otherwise it was mobile.
4, The fracture of the femur had united with a one inch
shortening,. There was a2 1¢ by 10 inch depipmented scar over
the left thigh from where the skin graft had been taken.
Professor Golding was ©f the opinion that the plaintiff had reached the
maximum stage of his medical improvement.
The extent of his disability was assessed as followss-
1. He had a2 122 of less of function of the lower extremity
due to the scarring and stiffness arcund the loft ankle.
2. He had a 1U% shorteninp of the leg.
3. He has 2 654 luss cf the upper extremity due to the stiffness
and scarring arcund the elbcw. 10%Z of this wes due to the
injury to the shoulder and 20¥ was due tc the stiffmess cof his
fingers and the lvas of the sensatiorn in the hand.
When quantified this amcunted tc a 21% loss of the lower extremity and
a 752 loss of the Upper extremity or a total less of 37% of the whole person.
In his copipion, the extent ¢f the plaintiff®s disability would render
him incapable of bteing able to perform as a fighting soldier again. He could
be able tc fit into some sedentary job of sorts; which is in effect the type
of werk that the plaintiff now performs ion the office at Up-Park Camp. From
the medical evidence it cam, therefore, be safely stated that the plaintiff’s
future as a career Scldier is for all intents and purpeses virtually at soo end
although he is fortupately still atle to fit into some sort of sedentary
ceeupstion deinyp office work. As the normal retdring age for am active Scidier
is 40 years, the plaintiff who is now 32 years of age and who stated that
when he enlisted into the army he had intended tc make it his life's carcer,
he still has ancther eight years certain left tc serve. If at the end cof that
pericd; he is kept on by the authorities he can comtinue to serve carrying out
the sort of dutics which he now performe up to the age of 60 years which is the
compulsory retirimg age for all ranks.
In advancing the plaintiff's claim for damages learned counsel, Mr Frankson
submitted that, apart from the head of the claim for Special Dameges which wze

agreed to by the comsent of both Counsel at the sum as claimed of $340, the
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Generzl Camages ough; to be considered under four heads namely:s-
1. Loss of future earnings
2. Hendicap on the Labour Market,
3. Pain and Suffering

4, Future Expeases

Kr Goffe for the defendants advanced his submissions in reply alowm;
similar lines buet contended that in relaticn to the fourth head of “future
expenses," this claim was totally lacking in any independent evidence to support
it. The cnly evidence advanced in this regard was the plaintiff's testimcny Dy
which he soupght to contend that Lecause of his condition he is now unsble to
help himself and that his wife had to cease working to do sc, the weight of the
evidence is decidedly tu the contrary. These parties were living tugether as
man and wife after the plaintiff was dischazrged from the Medical Hospital at
Camp during which period his present wife became pregnant and was cbliged to
stop working ard as a2 result of the subsequent birth of their daughter has
chesen to remain at home cariung for her daughter and doing housework rather
than employing an helper, The evidence further reveals that the plaintiff, fax
from being unable to attend to himself, leaves for work at 6-7 a.m. every
wmorning sod remains away frow home up to 7-9 peom. 2 pericd of more than 17 hours
during which he has te “fend for himself.™ There is no evidence that he has
auy difficulty getting tc and from work or functicuimg on the job., Cn the
evidence ltherefcre I wculd De minded te heid that the ciaim to be compeusated
under this head fails. Added to the above it is indeed strange that from the
plaintiff wags Jdischarged from hospital and resumed working, there is no evidence
that apart frum when he attended on Prefessur Golding, in April 1950 that he hag
to comsult amy doctor or was put to any expense towards cobtaiming medical
attentiva because of his condition. Indeed Professur Golding's evidence would
tend to confirm that, apart from soge intermittent pain from standing for | lomy
periods, the plaintiff haos now reached the maximum of his recovery.

On the sheer weight <f the evidence it clearly militates against ong such

award being allowed under this head 2nd 1 would so hoid.
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In relatiom to the other three heads; such issues as were raised
mainly centered arcund the quantur of the award that ought to bhe made and
not whether such an award was justifisble., It may, therefore, now be necessary
to examine each particular head.

1. Loss of future ecarnings.

In this repard onc has to consider that pricr to the cocllision the
plaintiff was then a 25 year ¢ld career scldier whoe had been married for about
6 menths. He had during the seven years that he had was in the army risen tu
the rank of a Corporal; attaining that rank in five years and with thidksscrt of
performance had clearly displayed am attitude to advance to the rank of a Colcur
Sergeant a position which but for his injuries he secemed well on his way to
achieving that status.

Indeced it is the evidence of Lieutenant Donavan Lewis, the officer mow
ccamanding the Support Platoon Headquarters Company 1 J.K. to which the plaintiff

is now attached; thaty-

“given his record in achieving the renk
of Ccrperel 1m the urdinary ccurse of
cvents,; he would now bhe at least a
Colour Sergeant.™
This view of Lieutemant Lewis, with whcse testimony and demeanour 1
was most impressed was reinforced in cress examination. He then said:—-
*Cclour Sergeant and Staff Sergeant is the
sae rapk tut if he (the plaintiff) was to
be a tradeswan then he would now he a staff
Sergeant. Ccrporzal Erown being a nomn
tradesman in the ordinary course of events
would be now at least a Colour Sergeant.™
It was thie evidence which Mr Frankscn used as the hasis for his sub-~
mission under this head of generzl damapes and his calculations were mace on
the premise -that his contenticng in this regard would bhave heenm accepted.
Mr. Goffe on the cother hand contended that the highest rank that the
plaintiff could have expected to attzin on the evidence wculd bte a Sergeant.
If by this he meant with gny certainty I would be minded tc agree, but then it
is settled law that that is pot the test even in matters of a more sericus nature.
The weipht of the evidence here clearly establishes that im all probability the

plaintiff given the fact of his performance up to the time of the accident

borrow Lieutepmant Lewis' words that of a proven "high flier™ a2nd a high achicver
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he would inm 211 probabtility have continued o advance in rank and would have
attained that of & Colour Sergeant, and I hold.

Mr. Goffes contention as to the method of calculation is not, however,
withcut merit. T am in complete apreement with him that such sums as ought to
Le deducted as tax after taking into consideration the allowance for income tax
as well as that for the immediacy ¢f payment, and using the fipure of 14 s
being the correct multiplier to he applicable, when the salary differential of
$16.3€ per day is calculated, this wculd result in 2 gross annual sum of
$5755.04¢ to which when the multiplier of 14 is applied amcunts to a sum of
$60,57C.56. Applying the necessary adjustments of 1/3 deducticn for income tax
and 1/5 for immediacy of payment, the sum recoverable under this head is §

$45,637.63¢

2. Handieap on the Labour Market

It is common ground that the plaintiff from the nature of his dpjurides
and present conditicn would e a person who gualifies for an award under this
head. The cnly issue here being the size of the award. Mr Frankson arpues that
2z reasonable sum ocupht to be in the replon of §25,000.

He Citéd in supporti-—

GLUL/E6 Lonald Grey vs. The Attormey Gemeral an reported judpment of Mr Justde«

Courtenay Urr, delivered in March 1585,
The sum being suppested is, a2s Mr Goffe observed, clearly out of 1linc
with comparable awards made under this head of damapes. It is ncteworthy thot

Hr Frapkson, himself alsc drew the Courts zttention tce the case of Unitod Dairy

n Farmers Ind. vs. Lioyd Goulbourne Supreme Court Civil Appeal 5/15¢1 a Judpzaent

of Carberry J.A. where an award of $10,.00C by the trial Judge was allowed to
stand. The sum cf $15,000 sugpested by Mr Goffc as beinp a reascmable award
seems Lo me to be more acceptable and in keeping with whst would be reparded as
not out of line with what would qualify as being a just award under prescut doy
standards, and that is the sum which will be allowed.

3. Paln and Suifering

it is this part of the claim which must clearly attract the lion®s
share of the award mwnder this head of gencrai dmmages. There is no gainsayicg

the fact that given the plaintiff acccunt of the sheer 2gony he undcrwent
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cerrect disability wichout which surgery the pledintiff would suffer a 207
digasbility of the while person.  Award for General Damages of 190,000, The
plaintiff ir this case was a Sergeant of Policoe.

I mast oibserve frow the cutset that the sum of 500,000 fcr vain and
suffering canvassed Ly ¥r Fraoksco is rotadly out of kidioe with comparablie swarda

for dnjuries falling wichin the categcry as that in the instone case. ¥y the

sume token I canmct szy tharn the sum of $254; as cznvassed by Hr Geffe iIs so

luordinatedy low as to be repprded as an unreasvnable awuard. I am buttressed dn

this regard by the award .n 1566 of $110,000 Uy Patterson J. In Morgon vs. J.0.8.
wbd. {referred to Suprn) which when increased haviag repord to the spiralliiug,
sifect of inflaticn oo the vodwe of the Jomaican 4cdlar cap Lo squated with the
sum Ledn,, supgosted by Mr Goffc.

I would also rely upon C.L. G 104/4) Lourci Garrick and Roneld King  oa

unreperted Judiment of this Court deldvere:d cn 12/7/90. The facts briefly

summariged were thaee the plodetiff s Gradunte Teacher wos oo June 20, 19860

sericusly injured when a B ius ia which she was travelling cverturn:d o the
Spenish Tuwh by Pass. Bl received very serious injuries to the nueck region, thx
5th and oth Cerviead Vertebra; ber left shealder and left hand which is suw

rondered almost uwgeless. Lo zoditcicon she has now to wear a cervical Coliar for

the roemeis

wr of her iife. her total discodility wes asscssed by Jr. Christopher

aose; an Lrthepacdic Surgeon at 574 of the whole person.  Despite this severe

handicay she continues &0 function as 2 Lecturer ab o Yoztinry Instituticm amd 15

at present pursuing o Pogt Graduate Depree in her chosen field, sn sward for pain

and suffering of $L40,000 in July 1590 wos considered as resoscnable in the cire
canstances f the casc.

When one conpores these twe ceses with the instent cese wllowing for
the wecessary upward cdjustment to wilow for the more sericus neture of the

injurdes seffered by the Fladotiff end the iucressed sscessment of his disability.

then the sum of $250 ot be regarded as were in keeping with what can reek zs

beloz in the naturce of o resgsonable award. This can be justified when one

considers the fect thoet olthough the plafoeiif dis now eupaged dn a wore sedeulary

tvpe of occupaticw, he is neverthelicss cnpoped In wseful work apd cen contiuue fo
LR (€28 OQCLI K v Y & [ 4 88 e LB

make some contribution &0 che Army o which he hog expresssd imsclf as Dedng
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loyal and most devoted.
Having repard to the foregeing the suw awarded for genexal
demages anounts to $310,€37.€3¢ and the total damages will be assessed

at $316,%77.63¢ with costs to be agreed or tewed being:-

1. Special Damages $340
L.  General Damages for Pain and Sufferimg
and Loss of Amenities and including 2 sum of  $45,0637.03¢

for Less of future earnings and $15,000

for handicsp on the lsbour market $310,%77.63¢
$31¢,977.63¢

Interest on Special Damsges at 3% from 23/5/83 te 25/11/9C and
on General Damages at 37 from the date of entry of appearance, $/7/85 to
Novenber 29, 19%(G.

Judgment entered for Jdefendants against 3rd party for 40Z of such
summ as is poayable to the plainkiff by defendants.

Costs of third party proceedings to be paid by 3rd party tc the

defendants.





