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John Graham instructed by Brederick and Graham for Plaintiff;

JOhn Givans instructed by Dunn Cox and Orrett for Defendant.
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COCKE, J.

The plaintiff Dolcie Brown was not to be denied her day in court. She hobbled
into the witness box -~ and just barely -~ with the aid of a walking stick.
She displayecd histrionic ability - real or pretended - as she related her
account of how the defendant's motor car injured her on the 2lst of November,
1980 at about 1:30 p.m; Through intermittent bouts of crying she related
that she was walking along the sidewalk of Strand Street in Montego Bay.

When she reached a point opposite to the Strand Theatre, she stepped dowa into
the rcadway for it was her intention tc cross the road as soon as the passage
of motor cars along that road permitted. When she stepped down she was abuut
12 to 18 inches from the sidewalk. She estimated that about 8 minutes
previcusly she had passed the defendant in his parked motor car with the
defendant sitting behind the steering wheel —~ his head leaning back on the
back of the seat with his right hand fclded behind his head. His eyes were
closed. As she waited to cross the rcad she was about 4 yards from this
motor car. Then the defendant's motor car collided into her. The immediate
impact was to her left buttock which felled her. As she lay prostrate; the
defendant’s motor car ran over and rested on both her legs. The left rear

wheel was resting on her left ankle and the right front wheel pinned her right

ankle. Help had to be sought of scme men to lift the car off and so release her.
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The medical report by Dr. Y.S. Mchan Rao pertaining to the injury to the
plaintiff is that "clinically and radiologically it was diagnosed that the
patient sustained undisplaced fracture of lower 1/3rd of right fibula."

The defendant does not deny that his motcr car caused injury tec. the plaintisf.
However his account is that he was parked just in front of the Strand Theatre.
He describes the roadway as round, in that the surface tilts downwards into
the sidewalk. He started to move out; he says; from his parked position and
as he "pointed" he became aware cf an approaching bus. This bus was apprcaching
from his rear, and he stopped. He ccntinued "when I stop, the car ease back
down in the tilt. I do not know wheré she was ccming from. When I ease back
my left hand back bumper catch her and she drop on the ground. The left wheel

could bave run over her foot."

I will now comment on the evidence of the plaintiff. Her description cof the
manner in which her legs were pimnned by the wheels of the car defies the
imaginatico. The medical report makes no menticn of any injury to her left
ankle - indeed to any part of the left side of her body. On her account, it
was her left side which wculd have been nearest to the defendant’s motor car
at the point of impact. PFurther, in her evidence she maintains that because
of the accident her left leg is severely handicapped. Her counsel recognised
that her description of how her leps were pinned was "problematic”. However
he submitted that the court should not be unmindful of her axe. (She was 52
years ovld at the time.) Further, even if the ccurt were to conclude that thut
aspect of her evidence was implausibie, it is uncontested that she suffered a
fracture. The circumstances were such that the plaintiff's recocllection would
be affected Ly the "unexpected traumatic stressful and am unusually painful
event which happened some ten years ago."” I am not moved by this evocative
submission. I do not expect confusicn to arise as to such a centrazl aspect as
to whether her legs were pinned or not. The plaintiff's demeanour did not bring

conviction to the mind. Whenever she was asked questions the answers to which
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she thought would not advance her cause she took a very long time to answer,
and when she did'was halting and hegitant. As for the evidence of the
defendant, it was given in a straiphtforward and unadorned fashicn. He
readily agrecd under cross-examination that:

(2) he cculd have used his brakes to prevent the car from rumning back;

(b) he never locked behind him before he went back;

{c) that if he had used his rear view mirror he would have seen the approachin,
bus.

The injury as described in the medical report 1is consistent with his accuunt
and incconsistent with that of the plaiatiff. On the totality of the evidence
and taking intc consideration my impression of the credibility of plaintiff
and defendant respectively, it is my view that on the preponderance of
prcbability the versiom of the defendamnt is to be r~ccepted. Now how does thils

corclusion affect my judgment in this setion? In this regard T will next desl

with the closing submissicns of counsel.

Mr. John Givans, counsel for the defendant, having asked the court to reject
the versicn given by the plaintiff proceeded to argue that a rejection must
produce a result adverse to the plaintiff. The authorities, he said; are ¢l ny
that he who avers must prove and there can never be any variamce with this
principle. The plaintiff is not entitled to seek or find any aid in what th-
defendant: says. The cour -aferrod to passapes from text beoks. ¥From
Elliott and_Phipson - Manual of the Law of Evidence; 12th Editicn at p. 93; hc

called attention to the following passage:

The geperal rule is that he whe asserts must prove,
whether the zllegation bte an affirm~five or negative

one and not he who denies... The effect of his rule is
that the cbligation of satisfying the court on an issue
rests upon the party (plaintiff, prosecutor or defendant)
who, in substance, asserts the affirmetive of the issue;

that is to say, where a given allegation, whether affirmative



or negative, forms an essential factor of a party's case,

thke procf of such an allegation rests cn him.

From Best on Evidence, 1Uth Editicn at p. 243, it is written:

2nd therefore the man whe brinpgs another before a judicial
tritunal must rely on the strength of hiz own right and
the clearness of his cwn proof, and not on the want of right,

or the weakness of prcof in his adversary.

The passage from Cross on Evidence, 4th Edition at p. 83 is in similar
(T.\ general terms:
This means that; as a watter of commonsense, theg legal burden
of proving all facts essential to their claims normally rests
upon the plaintiff in 2 civill suit or the prosecutor in

criminal proceediugs.

Mr. Givans also cited Elay v Pollard and Morris [1930 1KE. p. 628] to
establish that 2 court must find for a party on that party's pleadings and

(iﬂ\ in this action he invited the court tc hold that the truth and the pleadings

of the plaintiff were entirely different,

Mr. Graham for the plaiptiff stuck to his guns as to the version given by
his client. In any event, he submitted, “that even though a party does not
lezad evidence by himself or his witnesses, which the court accepts to be
supportive of the case as pleaded. if cother evidence in the case would
attach the other party with liabilicy then the only circumstance in which
- that party could escape liability would be if there was such & radical

(;’ﬁ departure from the case pleaded on the record in that the defendant could
not reascnably have perceived that case which was in fact accepted.” For this
proposition relianceAﬁas‘placed on the House of Lords. decision in .John . Stein

& Ca. Ltd. v O'Henlon .{1965. 1AER p. 547}. He agrued that a findipg by the Court
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that it was the rear of the motor car rather than the front which collided

with the plaintiff would not be in the pature of such a radical departure

which shouls Ilead te an adverse finding against the plaintiff. Such a

fionding he said would noct in sany way have prejudiced the defendant as

regards the case to be met.

I now turn tc the pleadiongs. Paragraph 5 of the Statement of Claim states:

1)
ii)

ii4)

iv)

v)

vi)

On or about the Zlst day of Kovember, 1980, along Stramd Streer,
Montege bBay in the parish cf Saint James, the defendent sc
neglipently drove, operated and/or controlled the aforesaid
motor car that he caused a2nd/or permitted same to collide with

the plaintiff.

PARTICULARS OF NEGLIGENCE

drove at a rate of speed which was excesslve in the circumstances;
failed tu keep any or any proper look out;

failed to have any or any sufficient regard for pedestrian using
the gaid road;

cocllided with the plaintiff whc was lawfully walking along the said
rcadg

drove tco close to the sidewslk;

failed to stop, slow down, swerve, turn zside or in any meuney to 8o
manage aad control tte motor car and aveid the collision.

Paragraph 5 of the defence states:

The defendant will say that the collision aforesaild was caused or contributecd

tc by the nezliyence of the plaintiff.

1)
i1)

1i1)

PARTICULARS OF NEGLIGENCE

stepping backwards intc the path of the defendant's motor car;
failing to have any or any adequate regard for her own safety;

failiny to heed the presence of the defendant ‘s motor car in the sald
road in sufficient time to avoid colliding therewith cr at all.



The plaintiff‘s "Particulars of Neplipence" when read tcuether conveys 2
picture of the defendant neglipgently executing a maneuvre while poing
forward. The {laintiff’s evidence scught to establiish negliyence in the
manner pleaded. This she failed to do. The defendant zlso faile® o
establish his case according tc his pleadings. He cammot say what was takins
place hehind him in respect to the plaintiff Izmediately before the jmpnct.
Accordingiy, his pleading that the plaintiff stepped backwards into the path
of his motcr car is greundless. From his evidence there is an admission of

negli;
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ence on his part.

In John G. Stein & Co. Ltd. v C'Hanlon (supra) on which the plaintiff relies,
Lord Guest comsidered the situation where there was difference between the

finding «f facts and the case alleped by the plaintiff. Port of the head

note in this case is as follows:

In his pieading the pursuer averred a long-standing overhang of clay

at the side of a road until December, 1559, and that its fall injured
him. lie alleged breach of s. 46{1l) of the Act of 1954, pleading as tue
ground of fault, that the mansgzer failed to take the steps necessary for
keeping the road secure iu respect that clay, forming a side of the o,
was unsupported and fell cn the respondent. The pursuer did not estas-
lish at the trial the long-standing ¢verhang that he alleged; but he
succedded on appeal on the ltasis of facts which were the facts allej«c
by the defenders in their answer, viz., that the firing of shots om tae
day preceding the accident had disturbed the strata of the plece. The
Secondd Hivision took the view tiwnt the likelihood of clay fzalling as a
result of the firing of the shots was foreseeable, and it was not in
questicn that no step was taken to support the sides to make the rcad

secure. On appeal by the defenders to the House cf Lords,



Held: there was nct such & racdical departure from the case averred
- cn record as would justify absclving the appellants from liability,
<:‘/ and the appelilants would not have been prejudiced when the facts on
which lizbility was established were those that they alleged in deferce
(see p. 551, letter I, p. 552, letter H, p. 554, letters & and C, ond .

556, latter ¥, pLost).

Test 1z1id down by the Lord Justice--Clerk (LOKD THOMSON)

in Murus v Tixon'’s Iron Werks, Ltd. (1961 S.C. at p. 1€7) aprplied.
(:;\ This is how Lord Guest dealt with the issue:

The question is whether the case on which the respondent succeeded wi:

covered by the jsleadinggs. I have nc doubt that the respondent faile

to establish the case of a long-standing overhang some thirty feet

from the corner; but in the way in which the evidence came cut this

Decame immaterizl where the accident was proved to have taken place «t

about the corner. The facts on which the respondent succeeded tefore
. the Second Divislon were in cffect the facts as alleyed Ly the

appellisnts in answer 2:

"¥xplained and averred that the point at which the fall

nccurred was just rourd the cornexr from the position in

which shots had been fived. The side of the road from

which clay fell on the pursuer had been gsecure until the

said shot-firing had taken place. The strata at sald

place was not weak ncr dangerous pricr to said shot-firing.
(\_; It is belleved and averrer. that the twe explosiouns accompanying

the sald shot-firing haéd the effect of disturbing the strata of

saild place.
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On these facts the sEcond Givicion (7) held thet there was a breach
cf s. 4¢ by the manager. ilthough this finding; was to some extent «
variation or modification of the respondent's case on record, it was
basied on the same ground of fault and it related to the facts ags
found Ty the Lord COrdimary or evidence properly before him. There
was not; in my view, such a radical Jdeparture from the case averred
on record as would justify the House in absolvinm;, the appellants fron
liztility. The test was well expressed Ly the Lord Justice~Clerk
(LOED THOMSCK) in words widch I zhould like to adoept,; when he said

in Furns v Dixon's Irom Works., Ltd. {1961 $.C. 102].

*The court is often charitable to records and is slcw to
cverturn verdicts on technical groumds, But where a pursuer
fails completely to substartiate the only grounds of fault
averred, and seeks to justify his verdict op & ground which

is not just a variation, modification or development of what

is averred Lut is something which 1s new, sepsrate and Jdistinct.

we are not in the realm of technicality.’

In Waghcrn v George Wimpey & Co, Ltd. [197C 14ER p. 4741 Gecffrey Lane J.
(as he then was) had to deal with this issue where there is a departure frin
the case as ¢riginally vleaded. In this case the plaintiff was employed DY
the defendants who were enpajed in installing and wmaintaining the pipework

on an il refinery site. For the convenience and domestic comfort of its
employees the defencants had stationed earavans at various points on this
site. If an employee desired to jc tu any of these caravams he would have

to cross carthworks which were about 4% feet hiph and sluped at an angle of
about 306 deprees. The plaintiff complained that on the day in questicn while
walking down one of the earthwerks he "just went" and from his fall he sustained
injuries. The evidence adduced was directed to showing that it was on the 29

degree slcpe, albeit two-thirds down it, that he fell; that the slope was
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dangercus; that the danger «f the slope was apparent to the defendantsg

that they should have taken precautions tc prevent men from slipping on

that slope because the necessity of goidng over the earthwork uust have been
koown tc the defendants; that they did not take any such precautions and thot
was the cause of the accident. The judge unhesitatingly rejected the sccoount
given Ly the plaintiff of how and where the fall took place. He found thot
the accldent cccurred hLeside one of the caravans and down o little pully
vhich was beside that caraven., £&g in this case counsel for the plaintiff
sought to rely cn the passage from the judgment of Lord Guest which I have
already gqucted. This is what Geoffrey Lane J. had to say pertaining to that

submigsion.

In the [resent case, counsel for the plaintiff seeks to bring himself
within the terms of that passage saying that this is just a veriaticn
or a modification or a developrent of what is averred and 1s uct
something new, separate and distinct. The only similarity betwsen the
plaintiff’s allepations in his pleadings, in the way the case was
presenced and what in fact took place were these: first of all, the
plainciff slipped, secondly, he slipped at his place cf work; thirdly.
he slipped somewhere near a caravan, It is zlleped that he did slip
sowewhere rear 2 caravar. Fut, the whole burden of the clalm put
forward by the plaintiff and the whole burden of the defence to tha:
claim prepared by the defendants and put forward on their Lehalf by
their counsel, has been the safety or otherwise of the right-hand side

«f the caravan where it runs alcngside the dip.

in my judgment this is not a case which is just a varlation; medificaciva
or development of what is averred. 1t is a case which is new; separate

and distinct, and not merely & technicality.

The plaiatiff therefore failed.
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The unswerving thrust of this plaintiff is that she suffereéd her injury
through the negligent driving of his motor car. At all times the deferndant
knew that the case he had to meet was that of pegligent driviny. This he
squarely tried tc do. There is ne denial that the defendant's wotor car
ccllided with the plaintiff at the time and place averred. In this there

has been "no variation, woedification or development of what is averred.®

The defendaut is in effect saying I am negligent but not in the mammer you

deseribe. It is my view that there has not been guch a radical departure

from the casc averred Ly the plaintiff which would justify the court iu
absclving the defendant from liabiiity. What was her burden? It was ihe

legal burden to satisfy the court that (a2) the defendant was negligent and

(t) that his neplipence caused her injury. This burden has been dischargec.
Huyton with Roby Urban Distrdct Council v Hunter [1955. 24ER p. 338] was
concerned with whether or not a lane was a highway reparable by the inhabitants
at large. In the ccurse of his judgment Loréd Demning made observations on

the legal burden of proof and the shifting weight of evidence. This is what

he said:

The Divisional Court made a mistake in failing to distingyulsh between

a leval burden inposed by law and a provisional burden raised ty the state
of the evidence. &4lthough the lepal burden rests throughout om the iloaal
authority, they po some way to discharge it when they call evidence to
show that no public money has ever been spent on the road. VWhen this is
done, a provisional presumption arises that the road is not a pubiic
road, but it is by mnc means conclusive. As the case proceeds, the
evidence may first weigh in favour of the view that it is not 2 public
road, and then against it, thus producing a burdem — sometimes apparent,
scinetimes real — which may shift from one party to the other, or may
remain suspended betwen them. That is motca legal burden, however, tut

only a provisional burden --- a burden raised by the state of the evidence
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== from which the court may draw an inference one way or the other,
<::\ but is not bound tu do so. At the end of the case the couri has to
// decisle as a matter of fact whether the rcad is reparable by the
inhaiditants a2t large or nct. If it can come to determinate
conclusicn, no question of the legal burden arises; but, 1f at the
end¢ cf the case the evidence is s¢ evenly balanced that the court
canuot come to a determinate conclusion, the legal burden comes into
play and requires the court t¢ say that the local authority have noct

proved the case.

<-) In an article which I wrote im 1945 in the Law Quarterly Leview
(at p. 375) I tried to point cut the distinction Letween 2 legpal
burden imposed by law and a provisional burden raised by the state
cf the evidence. The part played by a lepal burden of proof was well
stated by VISCOUNT DUNEDIN in kKobins v Naticmal Trust Co.

(&) ([1527] A.C. at p. 520):

‘. o .onus as a Jdetermining factor of the whole case can oaly
( ) arise 1f the tribunal finds the evidence pro and con so evenly
bzlanced that it can come to no such conclusicn. Then the
cnus will determine the matter. RBut if the tribunal, after
hearing and weighing the evidence, comes to a determinate
conclusicn, the onus has nothing to ¢o with it, and peed

1ot be further considered.’

When the text books speak of burdem «f proof it is the legal burden which

(;;w is beiny addressed.
J

In Blay v Pollard and Morris (suprz) the judge erred in that he raised
an issue without any amenduwent to the pleadings and decided the case on
that issue - a course he was not entitled to take. This case reinforces

the principle that the legzzl hurdem of yproof must be within the legal
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framework which the parties themselveg have already determined.

I now turn ic the issue of damajexz. The submission by the defendant that
the plaintifi is contributorily nepligent finds nc favour. There is
neither direct evidence to support such a centention nor are there any
circumstances from which contributory ce;ligence way be inferred. &s
regards the quactum cf Jdamages there has been agreement. The award urder
special demages is $5,114.07 with interest thereon @ 37 from the date cf
accident tc date of trial. There will he an award for loss of future
earnings for 3 years which sum @ $25C.per week is $39,00C which will be

taxed dowr for immediacy of payment and other countingencies to $23.4G0.

The award for pain and suffering and loss of amenities is §$50,000. General
damdges will therefore :amount to $73,400 of which there will be interest of

3% on $5C,G0C from date of the service of the writ until the date of judgment.




