IN YHE SUPREKE COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SULT C.L. 5346/93

BETWHEEN BRYAD ENGINEERING LIMITED
AND CARLAND INVESTMENTS LIMITED
ANWND TARIG MALIK

Woi. Chin-See ¢.C. and Garth MeBean for Plaintiff
instructed by Messrs. Dunn Cox & Orrety -
Attorneys=—-at-Law

David Muirhead Q.C. and Gregory Lopez for Defendants
instructed by Lopez & Lopez, Attorneys~-at-Law

Heard 22nd and 24th February, aud April 6, 1394

IN CHAMBERS

RECKORD J,

el

SUPREME COMWISA smarit®™=
KINGSTON
JAMAICA

PLAINTIFF
18T DEFENDANT

ZND DEFENDANT

This iz a summons for summary judgment brought by the Blaintiff against

both defendants pursuant to Section 79(l} of the Judicature Civil Procedure

Code,

The Starement of Claim filed in support of the Writ reads as follews from

paragraph 3.

By an oral agr=ement made in March 1993 between the

Plaintiff and the Defendants,; the Defendants agreed

to sell and the Plaintiff agreed to buy a 1991

Mercedez Benz motor car for a price of $2,350,000,00

It was an implied term of the sald agresment that the

Defendants had or, alternatively at the time of the

delivery of the said motor car to the Plaintiff the

Defendants would have the right to sell the said

motor car.

Further, implied warranties of the said agreement by the

Defendants were as follows:

(a) That the Plaintiff would have and enjoy gquiet

possession of the sald motor car.
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(b) That the said motor car should b= free from
auy charge or encumberance in favour of any
third party.
On or about the <Zna day of March 1993 the Defendants delivered
the said wotor cer to the Plaintiff who theu paid the price

thereof namaly $2,350,000.00,

In breach of ths said conditions and warrenties:—

(a) The Defrrdsnrs had no right at amny tilme to
sell the said motor car.

(b) The Plaintiff did not have or enjoy Guiet

posscssion of the sald car after the saild sale.

PARTICULARS

The said woior car was at all material times the property of
one Percival Thomas and/or Leyman Strachan. On or zbour the 3lst day of
August 1993 the Plaintiff was obliged to deliver up possession of the same to
the police who subsequently avrested and charged on» Carolyn Warren who was
o. the 17th day of Septewmbar 1993 convicted for the oifence of Larceny of the

said wmoror car.

On the 17th day of September 1993 the said Court before which
the sald Carolyn Warren sppear=2d ordered the retura of thz sald motor car to

the said. Percival Thomas.

By reason ¢f ths matters aforesald th:z Plaintiff has lost

the said 1991 Mercedes Benz motor car and has suffersd loss and damage.

Alternatively in the premises the considsration for the payment
of tha said sum has wholly faiied and the defendaats have htad and received the

suld sum to the use of the plaintiff.
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By

PARTICULARS OF SPECIAL DAMAGE

Purchase price for 1991 Mercedes beaz Motexr Car
$2,350,006.G0
And the Pleinizil{ cliaims:-
(1) Damag~s

(i/) (2) Repaym:at ¢ the said sum of $2,350,000.00
(3) Inteve:z:

(4) Cost

Plaiutiff's Case

it was submitted o2 beahsif of the Plaintiif that il the conditions to
comz within the provisiouc of Section 79(1l) of the Civil Procedure Code
have boen satisfied and ualess <he defendaunt shows e nis o1 the meric & good
(;“\ d:fence td the action, thei L2ave to enter summary judgm=r.* should be granted.
Plaiaciff's claim is basad ou ssction 13, a, b and ¢ vi the Sale of Goods Act.

13. In a contraci of sale, unless cthe 2ircumstances of
the contract are such as to show a diffsrernt intention,
there is ~--
(a) an implied condition on the par: cf the
s+llzr that in the case of & sale he has
» wight to sell the goods, and chat in the case
of an agreement to sell h2 will huve a
right to se2ll the goods zi the time when
the property 1s to pusSs;
(b) un implied warranty that™Zne buyer shall have
erd eujoy quiet possession oi thz goods;

(\r) (¢) au iwpiied warranty that th2 gosds shall be
free from any charfe or incuwmbrance in favour
of auy third party, mot declai=d or known to

vhi» buyer before or &:¢ the (im: when the

concract is made.

Szz Rowlaand v. uivall (1923 2 9,B. P. :500

iderobeads AC and auwother v. Vaphurst Road Markings Lid (18975)R4&F.R.52.529

Bei;2mins Sales of Goods (1961) 2nd Ed. para. 262 :

The Detfendants had r+ii:d upon false documencaiion provided by Carolyn Warren
(i\\ who could not convey titlz. She pleaded guilty to lszrceuy. The Defendants could
rot cenvey title to the Plaintiff. Paragraphs 1 - 6 of the Statement of Claim kave

been admitted by the deience,
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The allegations 0f conspiracy contained in paragraph 9 ¢f the Defence
do aot af¥ect the plaintiff. 'Tha other issues raiszsd in the defence e.g.
the proceedings in the R.HM. Court Kingston against Carolyn Warren and the issue
beiore the Full Court were not raised by the Plaintiff, Issue of {itle cannot
be determiuei on Certioivari,

The Plaintiff has properly brought a case for brzach of the striet conditions
of Section 13(a} of the Sale of Geods Act 1o which thers is absolutely no
defence. This Court should thereicre grant leave to the Plaintiff to enter
sumary judgment for the refuvd of the purchase price of $2.35K on the basis
that the consideration has wholly failed wich such iuterest ¢s the Court thinks
fit, this being a matter of commercial nature - say 15 -~ 20%.

Admittedly, the Dasfrndanis are out of pocket to soms axien? in this case
but they have not suffered as the Plaiontiff has. They have the benefit of the
Plaintiff's money. The ouly sufferer is the Plaintiff and Plaintiff ask for
redress,

"It may be the seller is innocenr himself,
but when ona or cother must suffer the loss
should fall on the seller"” (per Lord Demniag
MR in Microbeads v. Vinhurst (Supra)

If the Court is not mindful to give judgment und:r Sectionm iZ{a; of
the Sale of Goods Act, judgment should be given uinder Section 13(t} with
demages to be assessed for breach of warranty te have aud =njoy quiet
possession,

If leave to defend is bzing given then it shoulid be on conndition that
tn= defendants obtain an order trom the Full Court quashing the Ordey of the
learued Resident Magistrate and making an Ovder giviug the Plaintiff title
and possession of the vzhicla.

The Defendants' Case

Mr. Muirhead for the Defendants referred to the Sale of Goods Act and
in particular Sections 23and 24 which read as follows:

23. When the seller of goods has voidable
title thersto but this title has wot beszn
avoided ai the time of the sale the buysr
acquires a good title to the goods, provided
he buys them in good faith and without notice
of the selier‘s defect of title.
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24. (1) Whers gcods have been stolien and the
cifender is prosecuted to conviction, the property
in the goods so scolen revests in the person who
was the cwnsr of the goods, or his personal
representaiives, notwithstanding any intermediace
dealing with them,
(2} Wovwithsrandiug sny enactiznt to the
rary where goods have been obtaiued b

fraud or otiuer wrongiul meauns not amosunting to

lazceny, the property in such goods shall not

revest ic the person whd was the owne«r cf the

goods, or his persoanal representative, by reason

only of ¢he convietion of the offender.
He submitted that a plea of guilty to a charge of larceny was not encompassed
by Sectiou 24. The law should vot be used as an instrument of fravsd bur to
ensure that justice is dons. 1t would be a most unhappy dav 3% Sectien 24
could be circumvented oy a mere plea of guilty and thereby deprive innocent,
Teputable and responsible citizens of rights clearly acquired and lawfully
cransferred. The words “Prosecuted to convicrion” wwans thet the «vidance

must be such that a conviction caan in law properiy bs made and sustaived. If

acls establisb fraudulenw conversiouw a plea of gullty of Larceny - wmon triggser

This Court should not wish to pre—empt the order for Certicruri and should
abide the outcome of the Full Court,

On the merits of the case the Defendants should bz given leave to defend.
There is a point of law as t¢ ihe proper comstruction of Sectionm 24. The peower
o give summary judgmexi is iaicnded only co apply 1o cases where there is no
reasonable doubt that the Plaincviff is euntitled to judgment. The Defendant
ought not to be shut out irom defending unless it is very clear that he has no
case in the action.

In Kowland v. Divall (Supra) There was no contest thact the cax had in

fact been stolen. (Microbzads {Supra) is inapplicable and inappropriate.

The dispute in thg instsnt case is not on the facts but on tiw law.
Carolyn Warren, on the facts, represeated herself to bz the owner. 1In ordinzry

civil proceedings she would be estopped from asserting otherwise.
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Sze Tailer and Co. Ltd. vs. T.J, Brooks Ltd. T.L.R, Vel. 46 Page 233

The Civil Court "is not bouud by the finding of the jury in crimiral casc even

v

if thet fiwding were clezar.

1

Pies of guilty - effect of pica ~ See Archbold Alst Editiou para. 4 = 58.

Carolyn warren was chorged on information for frauaulsuz conversiom. On the
facts presuented she could npot be convicted for the offzuce of larceny -

Bes Sec. 66(1; of the Larcemy iAct.

Third parties who wure Loma lide purchasers for value without notice had
acquired rights in the vahicie and therefore these rights cannot b= lightly be
sut aside by a mere plea of guilty to an offence chargsdand sccordingly the
Court should be satisfied fivsily on the evidence upown 4 wroper zdiudication
that the facts could in iaw provide the basis for a conviction on the offence

charged - (See Oaten v. Outy 88 L.J. reports K.B. page 1072 at 1080).

The wnrds "Without procucdings to convictions” do provide il Court as to
i proper coustruction to bu placed on the words “Preosacated te conviction"
in ths Sale cf Goods Act. What is the effenr of plea of gailty? U iy cannot
be supporied then the law 28 co the effect of such conviction dones not apply.
Where facts alleged could in law support a conviction ror the offence chavged
aiid a defendant pleads guilty and is sentenced thea that ranks as a conviction.
Primary meaning of the word “conviction” denotes a judicial determination of a
case «ud it is usual thsc¢ that arises after evideonce and adjudication by the
Courts,

The conditions reguirsd uader Order 14 (White Book) for defencaut to be

given wnconditional leave wo d:fend have been satisficd.

Soc Beldburye, 4th Editioun Vol. 41 para. 744 — 753 - Trausfor of title inm the Salw

of Goods Act - Hilsburys 1930 Edition ~ Volume 17.  The indictment charged
Carolym Warren with lacrcaay of car property of Percival korris, ycot the

Kosident Magistrate ordercd that the car be returnsd to Percival Thomas.

ey

becaus'e of the issues rais:d in the defence no condition should be laid dowa
iu gr&hcing leave to defond. The issue of Certiorari is an additicnal rzason

and pog the substantial rosson for seeking leave to deisand.
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In teply. Mr. Chin-See submitted that it was the indictment and not the
information in the criminal case which determines whether charge should be
fraudulent conversion or larceny. In the absence of clezr evidence no one can go

beyond the Order made in the Criminal Court e.g. the defendant did not appreciate

- nature of the charge or that the Resident Magistrace did not have facts on which

he made the order for the indictment for larceﬁy. The presumﬁtion ‘Omnia
Praesumuntur rite et Solemniter esse acta' applied. The Defendant was represented
by Counsel and the plea of gzuilty of larceny was eniered. For the words "p?oseCUted
to conviction" -

See Archbold ~ 36 Edition 1566, para. 1092 P. 40l

See also Niblett Ltd. v. Confectioners' Materials Co. Ltd. (1921 AER Rep. P. 459).

CONCLUSIONS

Seetion 79(1) of the Civil Procedure Code under which this summons is
brought reads as follows:

79.(1) Where the defendant appears to a writ of summons
specially indorsed with or accompanied by a statement of
claim under section 14 of this law, the piaintiff may on
affidavit mades by himself or by any other person who can
swear positively to the facts, verifying ihe cause of
action and the amount claimed (if any liquidated sum is
¢claimed) and stating that in his belief there is no defence
to the action except as to the amount of damages claimed
if any, apply to a judge for liberty to enter judgment

for such remsdy or relief as upon the statement of claim
the plaintiff may be entitled to. The Judge thereupon,
unless the defeadunt satisfies him that he has a good
defence to the action on the merits or discloses such
facts as may bz decmed sufficient to entitle him to defend
the action gererally, may make an order 2mpowering the
plaintiff to enter such judgment as may be just, having
regara to the itature of the remedy or reiief claimed.

The Supreme Court practice (The White Book) undzr Order 14 of the Kules of
the Supreme Court (England) carries numerous cases in which these provisions have

been dealt with., A few examples will suffice.

Ia Saw v, Hakin 5 TLR 72, it was said that "As a gensral principle where a
defendant shows that he has a fair case for defence, or rcasonable grounds for
secting up a defence, or even fair probability that he has 3 bona fide defence

he ought to have leave to defend”.
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{a Joums v, Stome (1894) A.C. 120

given unlcss there is no dispute

doubi that the Plaintiff

is eulitled to Ajudgment”.

when serious conflict sz %o matter of fact

this crder ghould nce b2 grantad
any veal difficulty a9 1o swinvey of law arises,”

in hepnerds v, Wilkinson 6 L7K.

conierred by this order wuut be used witn great cars.

siut out from defending unlegs it is very clear ind:«d

the action under discusszion.”

Trpry, B . " T Y . -
"The defence set up need tuly show that there is

d:fand ought to be given uuless

there is clearly oo defsnces

a ¢riable issue or

in iaw as could

been vaiswey ou the Iformer démurrer to the ples aad no possibilicy oF a real

q
U

dufuence on the gquestion sf fact'

{See Jacobs v. Boctha's

the Court held thut “lecave to defend must be

as to facts or law which raises a reaszcaable

or

13, the court said "Thz Summary jurisdiction
A4 defendant ought notto b:

rhat he hes no case in

quastion or that for some othsr reason there ought to bi a trial; and leave to

have

Disrillaxy Co.(1901)

OLL T. 202 G.1).

The Plaiuriff

nust not only show chat therce is no aefence "o Lhe actlon

but also show that there is ac fairly arguable point v be argued on behalf of

the ditendant.

The issues in this cass are quite clear.

Thz Plaintiff complains that

through a defect in the D:fcndants' title it has lost thi car it purperied

buy f£rom the bLefendants acd this in breach of the provisions of S=zcticn 13

Szl of Goods Act.

were boua @ fide

1

On th: ovhzr hand the defendancs scoutly maintain that
. purchas«<ry ior value of the said cer having bought the

2 good faith and without znotice of any alleged defecrz in the title of

Carolyn Warren and as such acquired a good title to the car as prcvided by

Saction 23 of the sald Act.

of thz
thay

Sdme

Having acquired a good title to this motor car they sold samc to Plaintiff

but through some unexplained and questionable procccdings in the R,M. Couvrt at

Sutton Street, Kingston an order was made in that Court depriving tbe Plaintiff

of the ownership and possussion of the said car much to the surprise and

vinbarvassment of the Datendanis.
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The defendants have fiind a defence and affidavitc in support and are
aaxious to have the issues determined at a trial. Can i: fairly be said that
they have pno arguable points co argue? I think not. I think they have serious
questions of law to be resoived, The defendants should have their day in Court.

Accordingly, the applicatica by the plaintiff for summary judgment is
refused aud cthe summons is dismissed. The defendants are given unconditional
l=av> to defend.

Cusiz o the defendants to bz c¢axed 1f not agreed




