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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. 1583 B.258

BETWEEN LIONEL BURKE PLAINTIFF
A N D WHITTERS WORLDWICE
PROPERTIES LID. DEFENDANT

SUIT NO. C.L. 1983 M. 187

BETWEEN ALBERT MONTIQUE PLAINTIFF
A N D WHITTERS WORLDWILE .
PROPERTIES LID. DEFENDANT

SUIT NO. C.L. 1983 P.112

EETWEEN k RICHARL POWELL PLAINTIFF
A N D WHITTERS WORLLWIDE
PROPEKTIES LTD. DEFENDANT

SUIT NO. C.L. 1983 M.186

BETWEEN GIFFORY MOKRIS PLAINTIFF
A N D WHITTERS WORLLWIDE
PROPEKRTIES LID. LEFENDANT

Maurice Tenn instructed by Abe Dabdoub represent the Flaintiffs
Crafton Miller, Misses N. iAnderson and Kichardson instructed by
Crafton Miller and Company represent the Defendants.

HEARD: September 17, 18, 19, 21, 1991

January 22, 15293,

COKAM: LANGRIN J.

In these consolidated actions, the Plaintiffs seek inter alia declare--
tion of adverse possession of land now registered in the name of the defendant.

The first Plaintiff has died since the action begun. The material facts
can be shortly stated. Ian Kerr Jarret was the registered proprietor of all
ythat parcel of land part of Iromshore and Hatfield Estate in the parish of
St. James, containing by survey 22 acres, 33 perches and being all the lands

comprised in Certificate of Title, registered a2t Volume 772 Folio 17 of the

Register Book of Titles.
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A second lot; part of Coral Gardens in the parish of St. James,
and comprised in Certificate of Title, registered a2t Volume €89 Fclin 73
of the kegister Beck cf Titles is also cwmed by Mr. Kerr Jarret. At the
end of the argument ¢n behalf of the Plaintiffs the claim wes limited to
several acris of the first lot znd in raspect of the second 1ot the whole
claim was 2bandoned.

By the e¢nd of th« hesring the subject of th: clzim was reduced to
cne acre of fenced lend. o which & structure wos erectcd and described
ag a taxi stand.

Both these lots of lind were leesed by the soid Ian Kerr Jerrst »p
the 12th Junc, 1696% to heosce Holl Develeopment Litd. for z term of 20 years
from the 1lst day of Jzruary, 1569, at a reat ~f $1&G00-.00 per yezr.

Rose Hzll Development Ltd. comstructed the Heliday Inn Hetel, the
largest Rescrt Hotel in Jameica. It is unclesy 23 to the precise dates
of the commencement and completicn of the censtructicr: but the hotel wes
cpened in June 1570,

The Flaintiffe ~1'mg with others went in cccupaticn of the land
contiguous te the Hoiidsy Inn Hotel semetime in 196€. There is however
centracletory evicones ir respect of the time whon these Flaintiffs erterad
the Jend, since 2 decliarsticn made by them pursusnt to z cevest which they
leoaged with the Registrar «f Titles pave the date «f pessession as some-
time in June 1976. T will ce¢z2l with this asp.ct of the cvidence later.

Fursuant to 2n applicaticon under Sec. 66 of the kegistrar of Titles
hct for determinati-n ~f the lease, @ declarzticn wes made by Attorneys on
behalf ¢f Ian Kerr Jarret, that in addition to pop-payment ¢f rent Rosc
Hall bevelopment ha:! briachea ciovenant numbers? 3{c) «f the said lecsse for-
bidding parting with possessicn ~f the saic parcele rf 1l2nd, other thar in
the manner permitted by the lease.

As 2 crnsequence ~f the afrrementicned breaches of the covenants in
the lecase on the 3lst August, 15£2 Ian Rerr Jarrst rz-entered the s2id lands

and re-tock prossessiin. The defendant beemme the rogistered proprieter of

these lands on the Zndg Mey, 1983, heving purchased therm from Ian Kerr Jarrct.

A writ was filed by the Plaintiffs on the 2Cth June, 1583 seeking a




C

-3 -

declaration of adverse possessicn and the defendant counter claimed on
September 25, 1984 in cpposition to that declaraticn.

Two questions are relevant to the determination of the matter beforc

mes-
(1) Did the Plaintiffe gain adverse possession cf the land in question?
(2) Assuming there was adverse possession did it affect the true owner

during the pericd of the lease?

The first question: FDid the Plaintiffs gain adverse pcssession of the land
in questicn?

The submissicns in Mr. Tenn®s well presented arguments on behalf of
the Plaintiffs are briefly stated as follows:-

1) The area dispossessed is an open site cf land 2nd the owner knew or
cught tc have known that the breach was tsking place because the
physical ares waes cpen ané nct in the backwords. The real issue is
whether possession was nec vi, nec clam precario.

(2) Adverse pessession can defeat the comsequence of registraticn.

3) Mere formal re—entry is nct encugh conce adverse possession has taken
rlace. The effect of the entry must be to dispossess the trespasser.
There is an assertion of right wher owner tzkes legal proceedings.

(4) The acts cf fencing, building, paving znd using land as taxi stand since
196% are totally incorsistent with the rights cf the registered owner.

(5) Time begins to run zpzinst registered proprietcor since 1970 because of
the clause in the lease which fcrbids enterimg on the land withcut
leascholder’s permission. The Limitation Act says tirwe begins "to Tun®
when right of actiom zccrues to reglsterad proprietor. Therefcre the

relevant timelmetWEcn 1970 and 1983 when' counterclaim was filed by

/

defencant.

Therc can be no challenge to the propositions set forth in submissicns

2 and 3.
Mr. Crafton Miller for the Defendant equally, succintly and attractively

submits that:-

(1) There was no adverse possessicn for 12 years since the Plaintiffs® were
licencees of Ecse Hall Development Ltd., lessee cf land since 1969 until
Ian Kerr-Jarret re-entered the iand,

(2) Individual claims cannct succeed because the evidence shocw:s occupation

by several perscns and associations.
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The relevant statutory provision is the Limitation Act and Sec. 3
provides:—

"No person shall made an entry, cor brim; an action
or suit to recover any land or rent; but within
twelve years next after the time at which the
ripht to make such e¢ntry or to brimg such action
or suit, shall have first accrucd tc some person
throusbh whom he claims; or, if such right shall
have act accrued to amy person thrcugh whom he
cluiins,. then within twelve years next after the
tim¢ at which the ripht to make such entry, or tc
brin;; such action ¢r suit shall have first
accrued to the person making or tringiggthe same."

Farthcr Secticm 37 states:
¥At the determination cf the perind limited by this_
part te any person for making an entry, or bringing
any action ¢r suit, the right and title of such
person to the land or rept, for the recovery where-

of such entry, action or suit respectively might

have heen made or brought within such period, shall
be extinguished.”

The Plaintiffs arc seeking to show sole and undisturbed user and
enjoyment of land for 12 ycars during which the Fefendant and any prior owner
or possessor had laid nmo claim whatsoever te the lznd in question, that is to
say the one acre of land cn which the taxi stand was built.

What therefore must he clear from the wvidence is that the manmer in
which the possessor occuples or makes use of the land must demonstrats cpenly,
that they are treating the land as their own to the exclusion of all other
persons. What is in dispute between the Plaintiffs and Defendant on the
evidence is whether the Ylaintiffs entered in ccecupation of the land in the
year 1968 or 1970 and whether they did so with the permissicn of kose Hall

Development Ltd?

As demonstrated in the case Gecrge Beckfcrd vs. Gloria Cumper Suprem:

Court Civil Appeal No. 30756 delivered Jume 12. 1587, Wright J.A. had this tc

say at page 26:

“He who challenges the registered cwner must shows

(1) Actuzl possession by such person

{2) Clear evidence of an intention on
bis part to dispossess the regis—
tered proprietor am! sssert actual
ownership rights ovor the property.

(3) Affirmatively and unequivrcally dis-
continuance of ownership by the
registered proprictcr.”

The Learmecd Judpe in his judgment referred tc the authority of

Archer vs. Georgian Holdings Ltd. (1574) 21 W.L.K. 431, and underscored these
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two principles taken from the headnote:

“{1) That an owner of lans did not mecessarily
discontinue possessicn <f it merely by
not using it;, but that each case depended
upon the nature of the lind in question

am! the circumstances under which it was
held;

(2) That a finding of advarse possession
required some affirmetive, unequivocal
evidence poing Layoud mere evidence of
the discontinuance and comsistent with
am atterpt to exclude the true owner's
possession, the naturc of the property
being agein relevant.”

As indicated abeove, Kose Hrll Development Ltd. gave paternal existence
tc Holicay Inn :ctel. Since transportation forms an imtegral part cf the
hotel industry, it is reascnable to expect an boroonious relaticnship between
taxi drivers and th: management of the hotel.

Lermot Martin, Axchitectual Draughtman was employed by Rose Hsll to
draw plans for a taxi stand. The taxi stand was crmpleted im 1972. It is
commen ground that the tzxi-men focrmed the Heolidzy Inn Taxi Assoclation
cooprising cf about 27 perscns including the Flaintiffs. It is alsc common
ground that the membsrs of the Asscciztion spoke to the Management of Holiday
Inn Hotel and as a consequence the Taxl Stané was constructed 5y Kose Hall
Develcpment. Indeed, Mr. Whitter, Manaying Directcr cf the Defendant depomed
that the Plairntiffs had tol: him on ceccasions when he visited the lan¢ that
it was Mr. Kcllins, Menaging Director of Rose Hall Pevelopment Lted. whe had
put them on the land.

Albert Montique, a Plaintiff in the acticn depened as follows:—

"I worked with the Hotel an: the Hotel assisted me to set up proper arrango-
ments for taxi.”

There is a cenflict of evidence as to the dete when the Plaintiffs
entereé the land. While the plaintiffs said in thcir evidence before me that
it was sometime in November 1966 they entered the land, in their declaratioms
sworn before a Justice «f the Peace cm 28th Junme, 1983 relatimg tn caveats

lodged by them, they Juclared that they entered the land om Jume, 1570. No

reason was glven by any of them for this Inconsistency. In my view the

credibility of the witnesscs corcerneéd is in questicn, and I am constrained to
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bear this in mind in determining the relevant issues in the case.

The acts of thz Flaintiffs such as fencing, imstalling telephone,
electric lipghts and water are not necessarily incompatible with the owner-
ship of someone other than the poessessor and 30 o not amount te the asser—
tion of a right of exclusive posgcssion. The weight of any such evideunce
depends on rules of commen sense. A simple fence miybe erected by onc
occupier to enclose hiusclf or keep others cut. T that extent the fencing
of the land deoes nct lead te an incscapable inference that the fence was
constructed by the Flaintiffs to keep the tru: ocwners out.

The following passage in the speech of Lord 0'Hagen in Lord Advocate

v. Lovat 1&36 5 A.C. 273 H.L. 1s apt:

"Fossession must be considered im every case
with reference to the peculiar circum-
SEGNCES +...... The character znd value of
the property, the suitable and naturzl mode
cf using it, the course of conduct which
the preoprieter mipht reascnsbly be expected
to folicw with 2 due regard to his own
interests — All these things, greatly
varying as they wust, wnder variocus condi-
ticns, are to be taken int:c acccunt in
deturmining the sufficiency ~f & possession.”

hccordingly, after coreful comsideration ¢f the evidence in the case
I consicder that the truc conclusicn on the evidencs is thset the Plaintiffs
took possessicn of the iand by permission of Rose Hall Levelopment Ltd. in
June 1970 and I so finc. Consequently where a person takes possession under
a licence or permissicn time caprnot begin te run until the licence or
pvermdssion has been terminated.

The Plaintiffs have feiled to show that they had dispossessed the
owner or the lessee and wore in adverse possessicn of the disputed land.

Further, the Plaintiffs shared vccup. ney with thers el oriyv.dery notratad
thot they did wot emercise exclusive possessisn. On thet basis alone the

claim would fail.
It follews thercfore that my answer to the first question is in the

negative.,

The Second Question:

Assuming there was adverse possessicn <1 it affect the true owner

durinpg the period of the lease?

1 have already, 1 think, said enough tc justify my dismissal of




C

'~

w7 -

the claim of the Plaintiffs on the ground that it was a matter of

licence and that thoir presence on the land was by the permission of the

lessee in order/to successfully carry out their hbusiness operations.
o

Mr. Temn subwmitted as follows:-

1)

(2)

That. the person In advers: prssession
has transmissible interest and an un-—
broken period can only be defeated by
entry of rightful owner. Theive can

ol

% & succession of interest forxr whole

purisd es long as all the interosts
add up to twelve years.

Tim: Legins torm apainst repistered
proprietor since 1970 becasusc there
wzs clezrly a breach of clavse 3{e)
of the Lease. Therefore the right of
acticn cccrued to the registersd pro-
prietrr.

The law is to be supported by the following statement te be found

in Cheshire Modcrt Law of Real Froperty 1lth Editien p. 894,

*Pimc which bas begun to run umvlcr the
het is stopped either when the cwner
agserts his right, or whep hig right
is admittec Ly the adversc possessor.
bssertien of right cecurs whoen the
owner takes lepal proceedings or mukes
an effective entry into the lond .....
A personm shall not be deemed o have
been in possessicn merely becruse he
has mad~ an entry on the land., Be
sust either meke a peaceable and
effective entry or sue for tho re-
covery of the lend.™

A reference must bLe made to Clause 3(e} of thce lease, which specifi-

cally prohibits the tenant from partzing with prescssion of the leased

premises whether by licence or othirwisc without the previous written

ccnsent of the Landlorx:dl.

It is instructive to set out the relevant clause.

Clause 3(e):

()
(e)

"The Tenont Lercby covenants with the
Landlerd as follews:~

OO PUBCLEDBR OGO OO

Net to assign, trapsfer, underlet or
part with the possession or the right
to the possession of the YPremises or
any part therecf (whether bty licence,
trust cr otherwise howsoever) without
the previous written cons«<nt of the
Lacdlord except teo the majority
sharcholder cf the Tenant or to an—
other cempary, the shares nf which
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are wholly or substantialliy cwned by
the shareholder or sharehclders of
the Tenont."

The mere fact that 2 breach of covenamt tokes place cammot by
itself gilves rise t: adverse possession. The parties teo the lease are
free to pursue thelr remedies under the lease. 4 third party cannot
take advantage cof the Lrzach by saying that because there was a breach
of covenant then no permission te occupy the lz2nd could have been given.
In my judgment this is uot a matter on which the Flaintiffs can rely.

As a result of the breaches c¢f covenant there was a re—entry on
31st August, 1962 by Izn Kerr-Jarret whce retock rossession of the said

lands.

In the famous case of Fairweather vs. St. Marylbcme Property Co. Ltd.

(1962) 2 WLK 102C H.L. in which the whele question of whether z squattexr’®s
title against a lesse: wns cffective against the freechclder was considered.

It was held amomy other things as follows:-

“That for present purposes Lbe offect of
the ‘extinguishment’ secticms -f the
Limdtacicn Acts, was that whenr a
squatiter dispossessed a lessce foxr the
statutory period, it was the lesscs's
right and title as against the squatter
that was finally destroyed; and not his
right cr title, @s against persons whe
wars oot or did nct take through the
adverse pessesscr. The lessee's estate
ae between himgelf and the lesscor was
BOt CJeBLTOYer ceveeas"

It would therefore be a fzlse apprcach tc the provisions of the Act
to regard the extinguishment of title as extinjulching mcre than the title
of the lessee as zgeinst the lessor. Were it ~therwise, a situaticn would
be produced which woul! be manifestly unjust. The correct view is that the
freehold is an estate in reoversion within the mcaning of the Lipdtaticn Act
anc time does not run z;aiust the freeholder until the determinaticon of the
lezse.

It fclleows therefore that time bepins to run cn 31st August, 1662
when the lessor re-entered the land, thereby terminating the lease. The
land in questicn was scld tc the Defemdant Cowpany which became the registorad

proprietor on May 2, 1S£3. A counterclaim was file: by the defendamt on

September 25, 1984 brim.ini: time to an end.
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The conclusicu therefore is that even if there was adverse posses-
sion it did not affeet the true owner or lessur during the pericd of the
lease. Time would vnly start tc run fromMgy 2,1503 until September 25, 19C4
a total period of just over one year. Againsi that background I reject
Mr. Tenn's submissi-ng ¢n this pcint. My answer to the second questicn is

also In the ncgative.

I now turn to the Counterclaim.
The defencdant in his counterclaim has stated thi:¢ since May 2, 1983 the
Plaintiffs have wrongfully remained in cecupation «f the land and has deprived
it of the use and onjoymert cf the land thereby causing it to suffer damagpe.
The Managing birectrr ::f the Defendant Company ctated in evidence that he had
acquired the land tc put up twe hundred condomiriums ns well as @ shopping cuntre.
Due tc the presence of the squatters he was unsuccessful in obtaining spproval
for the development. The cost of the developaent bhes moved from $35 millicn iw
1963 to approximately $300 million in 1992. If he were renting the land to th«

taximen in 1963 the renti:l would have been bueiween $15,000.06 to $20,600.6C pex

menth. However, it is cobserved that in the pleadipgs the Lefendant counterclaimed

for mesne profits at the rate of $5,06C.0C per month until possession is de-
livered. The evidence ralating to gemeral damapsn is definitely imsufficient to
support an award. However; I do mot have amy difficulty im accepting the defond--
ant's claim of $5,606.CC per month as mesne yr«~fits from September 25, 1984 tc
the present time.

For the reascns stated abeve the actioms ty the Plaintiffs fail and the
relief sought is refused.

The relief prentad o the counterclaim is as follows:i-

(1) TPossession of the one acre ¢f iand.

(2) #esne profits of $5,000.0C per month
runtal from September 25, 1984 until
date of judgment. The total sum being
$500,00C.0C

(3) An injuncticn restraining the ¥luin-
tiffs whether by themselves cr by
their servants or agents ot cther-
wisz hrwsoever from using the snid land.

Judgment is entered for the defendent Luth on the claim ard ccunter-

clain with costs to he agreed or taxed.




