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IN THE SUYPREME COURT OF JUDICATURE OF JAMAICA
iN DIVORCE

SUIT NG. D1982/5099

BETWEEN NORMA. THERESA BUTLER PETITIONES
AND RAGBCLIFFE DAVID BUTLER RESPORDENTY

dr, Gordon Steer of Chambers and Bunny ou behalf of the Petitioner

Mr. David Muirhead ¢.C. on behalf of the Respondent

HREARE JUNE 3, 4 and 28, 991,

JUDCMENT

HAKRISON 5. (Ag).

Thie applicatiorn hefore me is to vary a Consent Ofder for Maintenance.

On the 25th January 1583 Radcliffe Butler {(hercinaiter referred to as
the “Respondent”) by consent was ordered tc pay to Norma Putler (hereinafter
referred to as the "Petitioner™) the sum of ¥ight Hundred and Fifty Dollars
{$65G.00) nonthly for maintonance of his children Tishs Butler and Rhett Butler
apportioned in the sum of ¥our Bundred and Twenty--iive Dollars ($425.00) in
respect of each child., Yt was further ordered by consent that the Respondent
pays all medical, school. dental and optical expenses reasonably lncurred on
behalf of the children.

The Petiticner is now seeking tc have this crder varied to BSeven
Thousand ($7,000.C0) monthly. The Respondent on the other hand has offered te
increase the monthly payment to Two Thousand pollars ($2,000.00).

Respondent wag cross-a2xomined ~n his affidavit.

The evidence cf the Petitioner discloses that the cost of maintenance
has increaced dramaticaliy since the making of the order. BShe claims that she
ie no longer in a position to adequately maintain them with the Eight hundred
and Fifty Dollars ($8573.00) wenthly in additiou with her salsry. She is an
Accounts Asgistant emploved to Air Jamaica Limited. Her gross monthly salary
is $5,560.00 and she takes home $2,722.03 after deductions. UNo other source
of income was proven in respuct of her.

The cvidence further discloses that Respondent is Managing Director
of Moo Young Butler Associates, an Accounting and Public Relations Firm. The

Fetitioner has described it as “growing from strength to strength” over the
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years, he 1s a ghereholder in this {irm and is alse shoveholder in Carib Ocho

e

lics Apt. Limited., e deposes that he receives s vthly income totalling

0,20¢.0C is allocated wmonthly for tv

317,509.00. In additicn, wvelling and
eatevtaioment on bchalf of doc Young Butler Asencisates., He travels locally
and overseas and is cbliged te cubmit bilis and receipts evidencing expenditure
of the §20,000.00. The sviduvoa does not revesl whother Yo spends this sum of

e, 006,00 each nonth, There 1z evidence however o

=zt when he soends Idn excess

flerovee 1s treated as o

irom the company.

o

ing to the payment of 120,000,000 annually to the

Rogpondent as Dirvector oif Cerib Ocho Rios werce not prowved, The Respondent on
tha other hand presented avidence of an Auditor’s Report in respect of Carib
dehe Rieos showlng o deficit of $714,301.00 on the bLalance shest for the year
euding December 31, 1990, It wes his contention thet wo Director's renumersticr
wae paid havim regard. to the deficit,

The relevant chiidren are Ticha and Rhett, Tie acurt musc consider

inter alia, their age, cr ihey are attending scheol and thelr standard of
iife when it conmes to couwsiday their nevds on the guestion of maintenance. Tt

iz oy visw that similer eousidocations must be gilven whaere there is arn applicat

te vary a maintenance order. The court should also decd

whether the means of

K

Seth parents shiculd ba golax

tuto conslderation when e

redocdng the discretion
to vary such an ovder.
Both children sve alierding High Schoel. Tisha who is aow seventean

©
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YRAYS 05 age

attending Hiil 2 Academv.,  Rhatt ie twelve years old and is a

By

ot deluerts Eoye Sehool. Foth children

wivtn the Petitioner at

Upper Melwood Avence, Theriy Gardens which is fointiy owned »y the parties.

The children were studentn st eparstory &b one stage. Fhett was

.. - P [
sueccessivl st the Commpon Srtrance Exemination and won o place at Wolmer's Zoys.

s has continued howevor to attend Hillel,

Th: Petitloney olisimg in Affidavic

23, 1990 that monthiy
expapsas tor the mrintewsnt. of the chiidres amount o $7047.00. She steces
thot she hae to be borrowive from hwer family in order to survive. ty. Muirhcad
guewitted chat itmes for wiectricity, wacer, procerias znd household aclpsr on

chis List shwuid be «d between the nsrtizs. Clothing omounting to




One Thousand B

.00 monthly for the children was subritted to be

extravagant spending. Zurther submitted that items in respect of
nedizel; school and dental expenses should be excleded from the breakdwon of
= | ‘
J monthly expenses &g these ewpenses have to be taken carve of by the Xespondent

by virtue of the Grder dated 25th January 1983. Thece latter iteas if thay were

Lo be exclud:d would amcurt zo $1,%

I comsider newi the wonthly cupenses of ithe Respondent. Hiz affidavit

dated February 11, 1%%1 diccloses 2 total of 11,209

‘hese expenses are
set out hereunder:

1. Living expouses iicluding food, utilities,

helper and

~maid $7,400.00
Q\

s Z. Mzintenanece for Tisha and Rhett 850.70
3. Life Insurance Soverage in respect of childron

4. Hortgage and Maintenance payment for Apartment 1,598,02
$11,209.13

QOther expenses such zc scheol fees are paid o a term basisy property

tew and Iinsurance on 27 Upper Melwood Avenue are paid on a yzarly basis.

a surplus of $4,603.02 wonthly in his hands after deduciing his monthly expenses

(\/3 from the income he receives. He agrees that this sum would be available to assisu
Petitioner's chiidren. further admitted that profits made by Moo Young Butlox
Assocliates were re--invesiaed in the company. He stotes when cross-examined *
pertney and myself have novov caken a penny out of the company by way of profit.
1t iz as a rvesult of thet why the company is in a positlion particularly at times
like this te ravely use its overdraft fecilitices”. This profit he says was usse
to purchase equiprent for the company.

Mr. Muirhead smeds the following submigsions:-
<;;) (a) "havisg regacd to the provizions of the Matrimonial Causes Act ant

Rulesg made vhersunder oo well as the &

vo devised teo give effect

fo the Law »nd rules and regard to ganticns 7 and 78 of the Childr
{Guardianship and Custody) Act, the court is concerned with main-
tenance ovdars with the means of both pirties and awarding & sum

towards the msintenance thereby taking inte account the obligation

oi the othex pareat to provide suppert fox children”
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He cites in support:

1.
2.
3.

(?ﬁt)

(d)

(£)

()

(h)

(1)

&)

Rayden on Ddvorce 12th Eddition pp. %85 and 1916.
Re 7 (an infant) [1953] 2 All E.R. &30

Re Ward Anothar [1956] 1 All E.R., 362

That according to Information obtained and exhibited from the
Statistical Institute of Jamalca the num of $26%21.10 would bhe

the equivalent today of the sum of $850 ordered in 1983.

That rv~marriaze of the Respondent with the added responsibility

of two young children would be factorg the court take into
consideration when making the variotion order. (¥He refers to
Rayden owu Divorce 12th Edicion p. 799 letter G).

That the monihly maintenance could he supplemented 1f premises

3Z Upper Melwsood Avenue were rented. Ye submits that based on
Affidavit svidence of Respondent it could attract a rental betwesn
Twelve Thouszand to Sixteen Thousand Diollars monthly.

That having regard to Tisha Butler’s affidavit dated November 23,
1890, "it is the clearest evidence that she does notwish the court
to make any crder varied or otherwise c¢f her continued support by
her father®.

That a discinction must be drawn betweea the Respondent parsonally
and the Compaany which he is part of. That the Respondent only
recelves a salary and re-iwmbursement of travelling and entertaliwent.
That the surplussge of $4,563.68 monthly docs not represent an
amount availabie out of which further payment by way of incressed
mairtenance could be paid having rasard to the Respondent’s re-
marriase and ndded responsibilities.

That the Feiitioner by failing to comply with an access order woulc

be 1n contempt and therefore she would be disentitled to the varizticn

sought.

That the re-imbursement of the $20,060G,00 monthly should not be
treated s income.

That the offer by the Respondent to increasec the sum from $850 to

$2006 monthly wes "an exceedingly generous offer™.
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Mr. Steer in support of his argumente submitted that:-

(1)

(ii)

(iii)

(iv)

(v)

(vi)

Tisha boing a minor and living with her perents could not by
herself apply for maintenance and also could not instruct her
parent oy guardian not to apply for support. Therefore he
submits, it was not within Tisha's capacity to state that she
did not want maintenance. (He refers to section 7 (3) of the
children {Guardianship and Custody) Act; “Family Law Cases and
Commentaxry” by Findlay Bradbrook and Bailey-Harris paragraph
B203 page 491).

The ccourt should find that the $40,000.00 paid monthly to the
cespondent is 2 part of his salary in the same way he receives
$5000 wmonthly for the lease of his car tec the company.

The $4663,58 admitted by kespondent as being surplus should be
made availlable to the Petitioner.

The Petitioner and Respondent have been living in Cherry Gardens
since warviage.

Ihe court will have to lecok at the wmaans of the parties being an
application to vary maintenance. Hao submits further however the
worde “'%.owarde the waintenance of child"™ {which are referred ==
in the Children (Guardienship and Custody) Act) can mean the
entire uwount it takes to support the child. This he said would
have to take in the ability of the father to pay and 1if he can't
then the wother should make up the shorefall.

The figure of Seven Thousand Pollarz (47,000.00) monthly sought
by the Petitioner is reasonable having regard to the needs of

the children and the ability of the Respondent to pay.
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Having regerd to the evidence disclosed fxom the several affidavitis

filed, the evidence revcalied in cross-examination of the Respondent and the

submissions of both Counsel I find:

4

ie

That the sum of Eight Hundresl and Tifty Jollars ($850.00) is
indequate in these times for the maintenance of both children.
That the average monthly net income of the Petitioner amounts to
approxinavely $2,722.00Q.

That after the Respondent's monthly espenses are taken care of,

he retains = sum of $4,863.00 approximately. which could be
regarded ag surplus.

That having zcpard to the evidence relating to the allecaticn of
$20,0006.00 nonthly for travelling and entertainment this sum cannot
be regarded as ilucome as he is obliged to gubmit bills and receipis
in proof of expenditure.

That there are no other proven sources of income apart from thosa
figures i.e. $17,303.00 which the Respondent sets out in his
affidovit of the 1lth February 1691,

That the sum of $1,125.00 being expenses for medical, dental and
school and which the Zespondent is obliged to pay, must be exclud.d
from the sum of $7,047.00 being claimed By the Fetitioner as wmonthly
expenses.,

That the expenses listed in relation to groceries; household hely.

electricity, water and telephone must Lz epportioned having regar:

to the benefis which the Petitiomer would derive from these heads.

7(a) That the sxpediture of $1,000.00 wmonthly for children’s clathing

=]
°

is ewtravagant.

That the profits made by lioo Young Hutler Associates are re-~invested
in the compauny and the proceeds uged tc purchase additional equipmant
for the companv.

That as a result of the deficit shown in the affairs of Carib Dcho
Rios and the lack of proof otherwise, the Directors have not been

pald any ranumeration.



Having regard to the cvidence and authorities cited, I hold:

(a} That the meazns of both parties must be considered when deciding
to vary the maintenance order.,

(b) That the needs of the children are parawount when considering
what sum oupnt ©o be ordered for wsintenance.

(¢} That the ro-mar:iage of the Respondent zleng with the added
repousibility of young childrenarc factors to be taken into
congsidevation,

(d) That the suw of $7,400.00 monthly referred to in the Respondent’s
affidevit dated lith February 1991 already takes care of (¢) above.

(¢) That Tishe Zutler has not repudiated her right to be maintained

by the Respondent she being a winor.

(£) That the remtal which coul: have been derived from 32 Upper Melwoos

Avenue is not 2 factor to be considered when deciding the added o

to be paid by the Respendent. Further, that the Court will not
disturh the present accommodation in respect of Petitioner and
childrexu.

I bear in iind :lso the Respondent's persomal expenses, his respomsibility
for the payment of schocl, medical, dental and opticsl expenses reasonably incurre:d.
in all the circumstances, 1 accordingly ovder that ths waintenance order made o:
the Z5%th Janusry 1983 be varied to Three Thousand Zellars (35,060.00) monthly witi
effect from 3rd June 1991 apportioned in the sum of Une Thousand ¥ive Hundred
Soilars (31,500.00) in vespect of each child. The Reaspondent will continue to pay
/5% of school fees in respect of Tisha and that he will continue alse to pay all
sedigal; school, cental and optical expenses reascnably incurred in respect of
both children.

Three ghall be costs to the Petitlomer toc be taxed if not agreed.

Certificate for Counsel granted.



