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SUPREME GCOUKRE L-Akix

KINGSTON "
MAMAICA

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW,

SUIT MO, C. L. 1975/C043

Q BETWEEN HOPETON CAVEN PLLINTIFF |
LD DR. TREVOR MUNROE DEFENDANT

L

Mr, Dgvid, Muirhead Q. C. ahd Mr. R. N. i, Henriques instructed by
Mr, Jerome Lee of Hew and Bell for the plaintiff,

Mr, Dennis Daley, Mr, Richard Small and Mr. Roy Fairclough instructed

by Mr., Ronald Thwaites for the defendant. !

Heard January 8, 9, 10, 26, 1979. i
)

<:“ Rowe, J¢

Dr, Trevor Munroe, then a lecturer at the University of the
West Indies and holding officc as Vice-~Prcgident of the University and
Allied Workers Union was the victim of a vicious physical attack on the
6th day of December, 1974 as a result of which, on his own account, he
received onc hundred stiches., The people of Jamaica were greatly incensed
by this wanton attack upon & Trade Union Leader and the matter received
<;,) extcensive publication in the Daily Gleaner newspapcer, the Star, the
Daily News newspaper, on radio and on television, Responsible pcrsons
and organizgtions within the community and even from overseas condemned
the attack, On thg very next day, the Prime Minister, speaking for the
government ond for himself "deplored"the attack, and assured the nntion

that the Commissioner of Police had ordered an immediate maxinum

investigation into the matter under the personal direction of Lssistant

,,,,,,,, o Cormissioner of Police Roy Smith, The Bustamante Industrial Trade Union

‘ (B.I.T.U.) issued a statement in which it condemmed the brutal and vicious
! attack on a number of people and "officers of the Uhiversié?lzllied
Workers Union" and dermanded that the authorities concerned use all means
at their disposal to expose those who -ere responsitle for "this

orgarized vioclence" and bring then to Justice., The National Workers

Union, (M. W. U.) "vigorously condemmed the violent developments in the
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Kingston Waterpront and regarded the attack"as a blot in trade unionisn
in Jamaica", On the sane day that the condermations of the

B, I. Ts U. and N. W, U. appeared, therc was published a statenent by
the Trades Union Congress (T. U. C.) in the Dnily Glecaner ncwspaper
which reads in part:

" The Tradesg Union Congress strongly conderms the foul
deed; wishes categorically and cmphotically to
disassociate itself from all those responsible for an
exceedingly cowardly act and hopes that Dr, Munroc and
the other victinms will soon be restorcd to a state of
good health".

Malcoln Sharp a Gleaner columinist, writing in the Daily Gleaner con

the 9th Deccmber, 1974 in an article Captioned "Black Friday"

comnented on the attack on the defendant and its inplications and
said inter alia:

" Please be in nc doubt. This murder - attenpt was

directed",

£ host of other organizations jeined in the cheorus of
condemnation, These include the Human Rights Council, the Dockers
and Marine Workers Union, the Jamaica Union of Bank Enployees, the
National Youbh Scrvice Workers Union, the Janaice Union of Students
and the Union of Journalists and Allied Enployoes, and ‘o group baged
in Georgetown, Guyana.

Boetween the 7th and 12th December, 1974, the Daily Gleaner
carried Seven (7) separate reports and articles dealing specifically

with the attack on Dr, Munroo,.The Star Newspaper carried Two (2)

articles one with a photograph, while between the Tth and 10th ~

~Decenber, 1974 The Daily News carriced Five (5) geparate reports and

articles on the sane subject nmatter. There was no direct cvidence of
the nunber or dates on which publications of the attack on
Dr. Munroc were rade on radio and television btut it was adnitted in
the defence that the attack oﬁ Dr, Munroe "was the subject of wide—
spread press, radio and television publicity and condormation",

Up to Sunday December 15, 1974 the attack on Dr. Munroe wos
of topicel intercst, On that day Dr. Munroe addressed the public
session of the Second Lfnnual Congress of the University and Lllied

o

Workers Union (U.4.W.U.). Some 500 checring supporters were proscnie Sce
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Dnily Glemner article Zx, 9, Dr. Cheddie Jagan, the Leader of the
Opposition in the Parliament of Guyana was on the platforn., Newspaper
reporters were there; Radic renorters were there and so were the
television cancras, The Daily News - Bx. 2, referred tc Dr. Munroe's
address as "an inpassioned talk", I went elong to the studios of the

J. Be Co, and viewed, along with the partics and their Lttorneys two

Dr, Munroe addressing the Congress. The first film ran for
approxinately 4 ninutes and the other for approxinately 9 ninuteg.
Prominiently displayed imnmediatcely behind the platforn were gix large
photographs displaying the wounded and extensively handeged naked
torso of Dr. Munroe. It was on this occasion and in this atmosphere
with this background, that Dr. Munroe uttered the words which the

plaintiff clains were calculated to disparge hinm in his ealling and

office as a Trade Union Leader and Legislator, He further alleged they

were reant by the defendant, Dr. Munroe, end were understood f¢ nean
that the plaintiff had committed a criminal offence punishable by
imprisconnent, The defendant specifically adritted this latter
allegation.

The offending words which were adnittedly uttered by the

defendant were set out in paragraph 8 of the Statement of Clain and are

reproduced hercunder:
"  That the Lttack was directly organised by one cf the
Ieaders of one of the capitalist peolitical unicns
affiliated to the Governnent of Jamaica who has ears
to hear let him hear who has cyes to see let hin see
who wants to bring libel action after this let hin do
it because we are prepared to go in any Court and tell
the truth. So that everybody can hear what really
happencd brothers and sisters the attack wos organised
and directed bYeeeeaseeessss This attack was organised
and directed by no other than Senator Hopston Caven I
talking it out straight, I an giving it to you cost it
what it will. The two dunper txucks cranmed with people
picked up the people from the Ferry Marl Pit we have our
Police and we: have our investigations they wore picked
up from the Ferry Marl Pit and pecople on the S90 all of
theri cane frow Concrcte Jungle Concretc Junglc.

Brothers and sisters do you knew whose constituency
Concrete Jungle is in Concrete Juhgle is the place
where a nenber of the Cebinet Tony Spaulding can be
found at any tine,
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ind even at this tinme T an telling it so that those

who are here fron the Press and thosc who are not

herc can hear it and even at this tinc the bhrothers

and sisters the brethren who work on the Tort of

Kingston who arce leading the drive to organise the

workers in the U.4,W.U. the independent Union even

at this tirce they are being intinidated threatened and

some of then have got to leave their house you hear

ne yct they talk about Police investignticNeeseoeseosns
The defendant adnits in his defence that he was aware of the prosence
of representatives of the press, radio and televigion at the Congress
end that they were there for the purpose of nmaking a report of his
speech and of furnishing the same to newspapers for publication and or
broadcasting the speech or a part of it over the radio and television
stations, There was no evidence before me of a radic broadeast, but the
plaintiff wes cross-—exanined to estoblish that only the 4 nminute video-
tape filn was screened for television viewers generally and that the
plaintiff was not identified by nama in that film, The 9 ninute video=
filn contained, inter alia, the libelous statcment complained of and set
out in paragraph 8 of the Statement of Clain,

Mr, Clifton Neita, the Menaging Editor of thoe Gleancr
publications said that in 1974 the Daily Gleancr had a daily circulation
in Janaica of 62,000 copicse 4 snmall nunber of persons in the U. S. i.
Us Koy Canada and the Caritbean subscribe to the Dpily Gleaner and they
receive their ccpies by airmail, The Gleaner can also be purchased
at newstands in Tires Square, New York Of the JanaicenWeekly Gleaner
(N. A.), Mr, Neita said, that in 1974 the circulation was 30,000 per
week, 23,000 were distributed in the United Kingdon and 7,000 in
Canada and U. S, A,

4 news report appeared in the issue of the Daily Gleaner of

Monday 16th December, 1974 captioned "MUNROE ASSIGNS BLAME" The

naterial portions of that article which were set out in paragraph 10
of the Statement of Clainm arc as under:

Dr, Trevor Munroe in his address to the public session
of the University and Allied Union's second congress
at Mona, yesterday, said that the Deccmber 6 attack on
hin, was directed by Senator Hopeton Caven, Gencrel
Secrctary of the Trades Union Congress. Dr, Munroe,
Vice~President of the Unien, said that investigations

|
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carried out by his orsanizotion since the attack, hnd
proven beyond a doutit thnt Sen~tor Coven had orraniscd
the attack, which left hin with wounds to his heed,
back and arns, and rcquirced 1CC stiches. e said that
the informetion which his orsanizoticon had rsothered,
tecausc of their non-telicf in the sincerity of the
rolice investigntions, wos that the qunmen on likes
were from the Concrcte Junrle areca in Trench Town and
thot the Crosh irogramme workers were picked un ot the
Ferry Herl Dit and token to the scene of the U, L, W, U's
neeting,

=

I have to tell the truth, cost it whot it will", the
Union's vice-president, ond Lecturer in the Departnent
of Governrent at the University of the West Indies, lMona
Campus, told some 50C cheering sup~orters who attended
the Union's .nnual Congress,

Whoever wants to lring libel action against ne can go
ahead. I an prepared to go into any Court to test the
clain, It was directed by Senator lopeton Caven", he said,

Ile said too that evidence had Teen found that people
were paid and were still hreing paid",

This article wns reprinted in the Jamaican Weekly Gleaner N. 4.

of Decerber 24, 1974 (Bx. 19). Five other articles appeared in the

Daily Gleaner htetween the 17th oand 24th Decenter, 1974 referring to the
attack on T'r, Munroe btut in none of these were specific reference node
to the plaintiff 2s an accessory to thet attock.

The plaintiff alleged thot the publientions of and concerning
hirn outlined alove greatly injured hin in his character, credit and
reputation and nore particularly in the way of his calling and office
ag o Trace Union Cfficer and has trought hirm into public scandal, eodiun
and conternpt and he clained damages for litel and slander, The defendant
nanfully resisted the clain and boldly put in a plen of justificaticen,

Ile said that the words spoken by hinm were true in fect and in subtistance,
That defence was put in on the 30th .pril, 1975. It was persisted in

up to the norning of trial. When Mr. Muirhead rose to address the court
as to which party should tegin, having rerard to the pleadings,

Mr, Daley sought and ohtained pernission to inforn the court that the
defendant wished to withdraw the defence of justification., It is well that I
should set out the reasons which Mr, Daley rave as inpelling the defendant
to teoke such a course, Ile said, "the defence wishes to withdraw

the defence of justification, iction arises out of and has its origin
in an attack on the defendant on Decerlter 6, 1974, in which he was very
seriously injured and which was the sul ject of widesprend comrmentory
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in the press and civic organisations. Following this there was a
neeting of the U. L. W. U. on December 15, 1974. The statenents which
are the subject of this action were made and were publicimed by one
ncewspaper., No onc was ever charged arising out of the very vieious
attack madc on the defendant, At the time that the statement wns
nade on Decerber 15, 1974, it was based on steterents from witnesses
which were signed and which were, after thorough cxamination of the
witnesses, belicved to tec reliable, corrcct and true. These
witnesses arc not available to te called at this trial and therefore
of necessity the defendant is thercfore making this applicetion to
withdraw this defence". It was his view that the matter should
prececd to assessnent of danages.

In the staterent of withdrawal no reason whatsoever was
given for the nen-availability of the defendant's "witnesses" and
‘there wes no hint of repentance therein on the part of the defendant,

After some 1little argument, I entertmined a metion for

judgenent by Mr. Muirhead, entered judgrent fcr the plaintiff and
proceeded to assessnent,

On the issue of damages the plaintiff gave ovidence. He is
51 years of age and since 1949 has been associated with the T. U, C.
Lt first he was o volunteer, btut in 1950 he was made a full-tine
organiser. He rosec to the position of Conciliation Officer in 1953;
was elected tc the executive of the Union in 1954 and in 1958 was
elected to the exalted position of General Secretary, a position
which he has the honour to hold to this day., The T. U. C. now has
a financial nembership of approximately 15,000 persons and a non-

peying rmerbership of approximately 10,000, Mr,., Caven said that he is

activities on the International Scene. IHe has becen to Denmark on

a 3 nonth UNESCO fellowship, He has been to the U.S..L. on a travel
grant from the fnerican Institute of Free labour Developnent, Ile has
represented the T. U, C. at the Caritbean Congress in Barhades, and
since 1972 he has been 2 workers'! delemate as woll as adviser to the
Minigter of Iabour to the International Lelour Orgonization Convention
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In the political sphere he is a ncmber of the Sgnato of
Jaraica, nominated by the Prime Minister, e was first nominated
in 1972 and was re-noninated in 1976, e is a long tine neslber of
the Executive of the P. W. I's Ile represented Jamnica at the
Cormonwealth Parlicnentary Association meeting in Loadon in 1973 and

again in Mauritiue in 1976, L4s a public spirited person he scrved

el
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as a R gicnal Director of Jamaml, as o wmenber of the Labvcur Ldviscory
" in

Council advising the Minister of Labour and/nore recent tinmes he has
served as a Director of National Housing Trust, and as a Director
of National Iotels and Pfopcrties Ltd, EHe summed  up his corecr
by saying that his two abiding interests are trade unionisn and
politics,

Three trade unions represent the 1,000 portwerkers in the
port of Kingston, with the B, I, T. U, and U, P. W. U. as
najority wnions., In 1974 the T. U. C. had less than 10C merhors,
In that year there arose a dispute Tetween the "Bluc Book" port-
workers and their employers which led to 2 gteppage of work., These
workers were demanding payment to then of interest on their
superannuation contributions., The T. U. C. and its CGeneral
Seeretary felt that this clain was unjustified and consequently, at a
neeting at the Ministry of ILatour the plaintiff agreed to instruct
the port-workers to resune their duties. This agreerent reccived
wide over-night publicity. When on the following day the plaintiff
attenpted to address the port-workers, he was heckled and criticized
and told that he was nisleading the workers as thoy, the workers,
had Leen told by the Doctor at the University (the defendant) that

they were entitled tc the interest paynent that they wore

demanding, At this neeting the workers turncd their backs on the

plaintiff and those of like nind who sought to address then. Sonctine

after the break up of this meeting the defendant cane down from the
and

University to the Waterfromt,/was savagely attacked and severly

injured by a crowd of pcople as he sought to address the port-workers,

The plaintiff said that his union had lost ground on the

port since 1974 althouzh since then it has raised its nerdbership by
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30C per cent islandwide. The defendants! wunion nover gained a foot-
hold on the docks, nctwithstanding that he made his btest endeavours
to organize the apparently dis-satisfied workers, Wr, Coven, swore
that he was greatly hanperocd in the conduct of his day to doy
affairs after Dr, Munroe's dastardly accusations, especially on the
docks and this accounted screwhat for his Union's loss of

rerborship anengst port-workers,

ficcording to the plaintiff when he went to the Ministry
of Labour on one occasion, during the currency of the Decembor 1974
dispute, to represent the intercsts of the port-workers nerhcrs cf the
T, U, Ce, the port-workers present renifested cxtreme hostility
towards hin. They were boisterous and threntening, They werc
abusive, The then Director of Industricl Relations saved the
day by escorting him frorn the neeting thirough a side dcor, The
Pelice were sunnoned, and then therc was the plaintiff's
undipgnified exit through a back door to his car. The angry nob
had been cheated c¢f their prey. The police offered hin protection
and escorted the plaintiff towards his hone,

Such was the general hostility of the populace towards hin
that the plaintiff complained to the local Superintendent of police
who provided special patrols in the area where he lived, Iis conings
and going on the strect werc not without incident, People who

' Caven Murdercr" - "Ckven shane".

recognised hin were wont to shout '
During this period his essays forth from his home were timorous

and ap»rehensive,

In the carly days after Decertbor 15, 1974 the plaintiff said
he lived a wretched life., If he went to any social gathering he
would be eold-shculdered by former friends and associates and in
extrene cases he was treated alnogst as a "leper"., At home too all
was not well, IHe rcceived several abusive and threatenings telerhone
calls., So there he was without peace on the streets and forced to
change his life style and to depute his juniors to fulfil his duties
gy,

and c?figntions on the port end elsewhere, The nost viclent incident

the . .
occuring at thot tine was/hnprecedented bork attack cn the T, U, C.




office but nercifudly the detcnation of the borb was at night

when the office was deserted.

The harrassnent and enbarrassment of the plaintiff
<»7) 3 included his having to satisfy by explapation and recascning tho

questioms of interested persons whenever he ventured to go fron

hone, that the cccusation made by the defendant wns bascless,

According to the plaintiff there were arcas of the Corporate Area

into which he would not be so intrepid as to venturce due to the

nature and content of the threats directed towards hinm. Bnguiries

were nade of him, said the plaintiff, as far afield as the U. S. L.

and in the U. K., and as recently as in 1977 when he visited
C‘,} ‘ Washington, a group of Jamaican students studying 2t Howard
University taxed hin with the accusation, Uis peinstaking reply
took hours of his tine and even then he is left to wonder how nany
of his hearcrs helieved him, In addition to all this, the plaintiff
ig the repregsentative of the Jarsica Trogressive League (IPL) in the
Exccutive of the P, N, Ps The JPL draws ite rembership £ ron the
najor cities of the U.8.L. and the plaintiff has had to endeavour
te satisfy - thern on an ungoing hasis that he is not sulity es
charged,

Two other natters were rnised by fthe plaintiff in his

cvidence, The first was that the defendant's discreption of the
T.U.Ce agt

" One of the capitalist politicel unicns affiliated
to the government of janaica "

was totally untrue. Ie said that the whole history of the T.U.C.

and of its lecaders over the years deronstrates that it iz a socialist
(_,’ ‘ criented union,. It is totally independent of the government and for

a nurber of years now has not been affiliated to the P. N. P. or any

other political party. The plaintiff contended that the effoct of the

defendant's description of the T. U. C., as a capitalist pelitical

union affiliated to the governnent was calculated to destroy the

confidence of the workers in the plaintiff's leadership of that

union; to bring the nlaintiff inte ridicule, hatred and contenpt,

has
and to create the impression that the T. U C/fa tins tewards
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governnent.

The second nmatter was the allegnticn that the plaintiffls
health hns heen adversely affecte?! by the publication. IFe descrites
hinself as psychosonatic and for sore yoears he ﬁés suffercd fron
asthna, Prior to 1974 he had consulted ot least thréc reputablec
physicians for his ailnent tut he was showing marked improvenont,
"growing cut of the illness", by Decerber, 1974. Since then, he
says he has had frequent recurrent attacks of asthma and now has to
carry with hirn a ventolin inhaler. He stated that on ocecasions he has
been confined to bed with this condition and at cther times he has had
to be hospitalizeds Dr. Irwinc was called by the plaintiff. lle treated
the plaintiff for asthma in 1971 and apain in Lpril, 1975. Ie saw hin
again in Moy 1975, February 1976, July 1976, Noverber 1976 and
Septenmber 1977 for asthna., The doctor was of opinion that with this
particular the plaintiff asthns could have heen caused by a cortination
of an acute respiratory infection of an erotional strein or Ty either
condition, Ile could not statc with any »reeision that a publicetion

of & slander and litel in Decomber 1974 could be causmlly connceted

with the plaintiffl!s asthriatic attack four =onths later, Tut he did
say that if in dpril, 1975 the plaintiff wne in fact enotionally

disturhed by reason of the litel and slander this could te a factor

to trigger off the asthrmotic attock. The doctor made no clinieal finding

that in April 1975 the plaintiff was so erotionally disturbed.

The plaintiff was thoroughly and efficiently cross—~exanined
by Mr. Fqirclough for the defendant in an effcect to nitigatc damages.
No pecuniary loss was pleaded by the plaintiff and he said in evidence
that he had suffercd none, The T, U. C., he said, had not presgrcssecd
as ot fast a rate as he had contenplated but the fact is thot it has
trebled its financial nmertership since 1974 and in the process has
gathored two prestigious plants under its representationnl unbrella,
The plaintiff has retained all the noninated and clected offices which
he held in 1974 and his nposition has been emhanced ty his appointnent
to additional directerships since that timc. In his own Union his

subordinatos have rernnined respectful and olediont towards hin,
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I entirely agree with Mr, Muirhead's deseription of the
plaintiff "as a distinguished citizen of Jomalcels The plaintiff hos
been ercund lons enough and has roved in sufficiently exalted
circles tc deserve that appellation. On what rrinciples then should
the assessnent of dernges for the grossly defanmatory aftack n the
pleintiff, proceed? The slander consisted of the words spoken in
the defendant's address to the Congress; It was well received by the

audience which applauded fervently, 4s to the litel, the plaintiff
reclied on statencnts found in the authoritative work of Gatley
on Livtel and ‘lander, 7th edition., The plaintiff's attorney confined
hinself to citations from this work and in so far as the defendant's
attorney addressed ne on thg law he followed a sinilar course,

At paragraph 267, relying upon the authority of Speigh v.
Gosnay (1891) 60 L.J. Q.. Pe 232, the learned author states that the
original publisher is, however, liakle in three cascs (stated in
Speigh v. Gosnay): viz

( i) Where he authorized or intended the person to

whon he published the words to repeat or
repuklish then so sonec third person;

(ii) Where the repetition or republica tan of the words

to a third party was the natural and proballe
result of the original pubtlicaticn.

(iii) (Not relevant)

FPron the context in which the defendant spoke it is clear
beyond a peradventure that he intended the press to publish his

of
accusation, Ile wont out,&hc way to specifically advert to the presence
of the press and to invite the reporters present to take the neows to
those who wished to hear hut could not be nresent,.

L eininal assault had been nade upon Dr. Munroe and, as I
have been at pains to set out, the matter was of the greatest public
nonent. Top level/ollce investigetions were nounted with up to then
no positive results. Any declaration by Ur. Munroe, in the octave of
his assault, of the identify of the person who had orgonized the
attack upon hin would attact as its natural and probatle consequence
repetition by the press to the world ot lzrpge., I hold that under

heads (i) and (ii) above, the defendant is liable for the rublication

£ o . ’
the Dnily Gleancer and in thoe Jaraicon Veckly CGleancr (N, “.) of the
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libel complained of in the sbtatement of clain,

I have already alluded tc the fact that the plaintiff did

not allege or prove any financial loss: 4 plaintiff's couse of cction
is complete if he proves that 2 1libel has Teen published of and
concerning hin., 4dn acticn for slander will lie without proof of
special demage if the werds irmute a crime for which the plaintiff
can Lo made to suffer irmprisonrcnt or where the words arc

calculated to disparage hin in his office profoession or calling

(Sce paragraph 143 of Gatley)

In this case the defendant adnitted that the werds inputed
to the plaintiff a crinminal offence punishable bty inprisonnent .

It appears to ne that the words are alsc caleculated to disparagc
hin in his office, profession or calling as a trade union Executive
in that only a dishonourable, norally bankrupt trade union leader,
would rnount a vicious physical attack upon another trade union
leader in order to naintain his present personal stance, or to
retain representational rights which are heing challenged or teo
enhance his Uniong position at the expense of a rival union. The
wide~spread condennaticn of the attack on the defendant is

evidence of the opprobriun which right thinking menbers of the
scciety attached to those who perpetrated the dastardly dced., That
the plaintiff's Unicn has becen able to weather the storm is either
a reflection on the phlegmatic nature of the society in which

we live or an indication of the dynomisn of the man and of his Union,
I nced not decide which, I have come to the conclusion based

on the evidence and the pleadings that the plaintiff is entitled

to danages on heads (1) and (3)_&5 sct out in paragraph 143 of
Gatley, Litel and Slander supra,

Mr, Muirhead did address nme on the question of exemplary
damages, Ile adverted to the fact that had the defendant succeeded
in organising the port~workcrs in the U. L. W; U,, thet union would
stand to gain onc dollar per week per nember, amounting to a possille
$1,000 per week., The plaintiff specmlated thot 2 najority union on

the wort could hope to entice cortnin ancillary workers away fron
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forner union allegiances and so further enrich itself., To entitle
hin to exerplary darages it is not sufficient for the plaintiff to
show that the defendant calculated the pecuniary benefit which would

(;d} accruc to him or his union ty the publication of the 1libel, The

plaintiff must prove that he himself has or would suffer by such

conduct if he is to receive exenplary danages (Gatley, nara 1361).

On this aspect of the case there is another hurdle in the
path of the plaintiff, e did not make 2o clainm in his pleadings for
exerplary damages, nor did he set out the grounds on which he wos
neking such a clain, The defendant could not, by taking thought,
have cone to court proparcd to neet the plaintiffs request for

(y)} cxemplary damages, I an of the view, that in the intcrest of justice,
a pleading ought not to be pernitted t¢ scek darmages which are in the
nature of a penalty without giving the defendant advance nctice of
such a clain so that the defendant may come dnto court prepared
to answer that clain, In any event, in ny view, the plaintiff has
not made cut a case for exenplary danages and he hos fdilod utterly

to show that the tortious cet was dene with the calculated notive
that the chances of eccnonic advantage to the defendant outweighed
the possible damages that he e-uld be called upon to pay.

In this case damages are at large in the sense that I an
not Lound by any previous assessnent as to quantun. I rust

however, take fully into consideration all the factors which have
traditionally excercised the ninds of judges and juries in arriving ot
proper awards. I rust take into consideration the conduct of the
plaintiff and especially how he issued the strons statenent

<;*\ conderming the attack upon Dr, Mumroe, I rust consider the

B plaintiff's standing as a leading trade-unionist in Janaica, a
nenber of one of the Hcouses of Pariiament, a person with inportant
contact in England and the U.S.4. and stretching all over the
Cormonwealth. I rust comsider that this particular likel inputed to
the plaintiff the cormissicn of a criminal offence punishable by
impriscnnent and thot it reccived the widest possilile publication in

Jarmaica, Mr. Muirhend cstimated that the readership cf the Gleaner

[
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is sonme five tirmces greater than its actunl circulation which would
ensure that alrost every person in Janaica could hecore aware of the
libel, Those who had read of the plaintiff's condemnatory

statenent of the attack in the Gleaner must hove been disgusted

at the nan's h&pocrisy when they becane aworce cf the defendant's
charee,

I must teke into consideration the conduect of the
defendant. iHe has steadfastly refuscd to tonder any sort of anology
to the plaintiff or to withdraw or retrect the allegsations, In his
address to the Congress he dared the plaintiff to bring a lihel
action and arrogantly stated that he was unmasking the real culprit,
"eost it what it will". Then the defondant put in a plea of
Justification, maintained it until the crse was called upon for
trial and only withdraw the nlea in the nost grdging terns vig,

"due to the unavailability of his Witnosses";

No a' ount of conpensation can fully rcstore to the
plaintiff the high esteen in vhich he was formerly held by the
Jonaican nan on the street., Some of the port-workers have
drifted away from the T.U.C, and the plaintiff does not feel free

to personally do representational work on the waterfront, Was it
a

the motive of the defendant to destroy the plaintiff as/rational and reason:

reasonable trade union leader? When I pesced that question to the
defondant's attorney, his considercd reply, was that"the

attack on the plaintiff was in-temperate in the namner of its
expression but I would not agree that it was designed or
calculated to destroy the plaintiff as a trade union lcader",
There will be those, who having hcard the defanatory accusation,
believe it to be true and will forever scpff at the plaintiff and
deny hin the right to be called an upright, straight dealing trade
untion leader. The plaintiff suffered very considerable

distress and his feelings were hurt to an extreme degreec. In all the
circunstances I an of the opinion that he is entitled te
ageravated damages.,

Mr, Muirhead referrcd re to the casce of Dernstein

@
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ve The Cbserver Ltd, and others decided by the Court of ippecl in

Znsland in 1976 where the Court upheld an awerd of £35,000, Lord

bl

Denning M. R. said in part:

" The award of £35,00C was a larce sun ag darviees., Tut
one had to renenber Lord Ternstein's stonding in
the corrunity, the reputetion which he hag btuilt
D over a long life and the cutrase to his feelings
which he night well have felt at whot wes said ot
the end of his life, The dannres were well within
the nrovince which a jury could ~ive',

Mr, Muirhead likened the plaintiff in this case to

Lord Lernstein and sutnitted that he is entitled to a siriler sw: in

darages, In Mexwell and others vs Forde St. John (1977) 22 W. I, R. 12,

the Court of .ppeal of Iarbados upheld an award of $35,000 in a casec
where the plaintiff, a barrister at law, 2 Queen's Counsel, and
Leader of the Oprosition, who was camnpaigning for re~election to the
House of lsserlly was defaned in his personal and professional
capacity as well as his public image, The livels nede irmutetions of
unpatriotic bhehaviour, & desire to obitain financicl ~2in and
professional inpropriety against the plaintiff Forde., The plaintiff

in the instant case was accused of reing accessory Tefore the fact

to the crire of wounding with intent either to kill or to cause grievous

hodily harn. There are sinilarities hetween the lMaxwell case and
the present one except thnt it does seen that the inputations acainst
Forde were nore wide-ranging,

It is fair to conclude frorm the tenor of the accusation
itself and fron the surrounding circunstances thot the pleintiff wes
Teins branded as a small time unscrupulous trode union leader who
would use extrene violence to safeguard his union's ninority
position on theiKingston Woterfront or who would resort to extrene
violence in defence of his opinion on a trade union natter whether
that opinion was reintninatle or not,

No evidence wos led as to the reans of Dr, Munroe, It

was said that he is now & Senior Lecturer at the University, that he is

the President of the U. 4. We U and thet he is reportedly the leader
of anewly fornoed political party. ALwards acainst newspapers in

litel actions have traditionally leen rore generous than those arainst

1veanes/
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individuais; I think‘that the figures contended for by Mr. Muirhend
are out of line with ecenonic reality in Jamoica Wit I alsc feol
that the upward linit of twelve thousand dollaxs suggested by
Mr, Fairclough to Le wholly unrealistic. ﬁé a cormonsense natter,
and regarding as I do the litel and the slander to be gross indeed nnd
in the light of the fact that there has been no apology, withdrowal
or retraction of the defaratory statenents, I award the plaintiff

the sum of Twenty-five thousand dollars (%25,000) as damges with

costs to be taxed or agreed.

I. D. I\‘.OWO,
24th January, 1979,






