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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L.1990/C-418
BETWEEN CENTURY NATIONAL MERCHANT BANK AND

TRUST COMPANY LIMITED PLAINTIFF
AND 5. IAN JONES FIRST DEFENDANT
AND ELEANOR B. JONES SECOND DEFENDANT

Dennis Goffe for Plainciff instructed by iiyers. Flatcher and Gordoa.

Lowell Smith for Defendants instructed by Stephenson, Smith, Hemming & Greea.

Heard. 19th Novewmber, 199l and 3lst January, 199Z.

JUDGHENT
RECKORU, J.

This 18 an application by the plaintiff for summary judgment against
the defendants for the sum of Eleven Million end Eighty Seven Thousand Dollars
($11,087,000.00) together with interest pursuant to Section 79 (1) of the
Judicature (Civil Procedure Code) Act.

The plaintiff’'s case is as endorged on the writ of suumons and
reads as follows:

1. The defendants made two (Z2) joint and several promissory

notes dated March 7, 1989, both peyable to the order of
th: plaintiff on demand.

Z. One of thne promissory notes was for Six Mdillion Four
Hundred aud Fifty Seven Thousand Dollars ($6,457,000.00)
with interest at the rate of 1Y% percent per annum as well
afcer as before maturity,

3. The other promissory note was for Four Millionm Six

hundred and Thirty Thousand Dollars ($4,630,000.00)
with interest at the rate of 19 percent per annum
as well after as before maturity.

4, On Wovember 13, 1996, at the plaintiff's place of
business at 14-20 Port Royal Street, Kingston, the

plaintiff presented the said notes to the defendant



for paymont but they were dishoncaeresd.
5. The plaintif{ claims against the defendants §ointly
and against each of them severally tbe principal sum

of Eleven killion and Eighty Seven Thousand LDollars

{wil,0u? ,000.00), together witch iaterest thereon at
a reve ol 1% percent per annun irow Hareh 7, 138% until

paytwnt or judgmcnt, As ot Novexbesxr 13, 1990, such
iuterest saounted to $3,572,447.10,

Coples of tie promissory notes wexro exbilbited in the 2ffidavit
of Miss Yvette S5ibbles the legal officer of the plaintiff's company who
deponed that "I believe chiat there is no defence to this sction.”

Juder Seetion #3 (1) of thy Bills of Exchange Act & promissory
anote 1y deiined as "arn uncondivional prouise ia writing, made by one
person to another siguned by the waker. =agaging tu pay, on demand vy at
a fixed or determinable future time, & sum certaln in money, to or to
tue order of a specified person, or to beager.”

The pleincifi bases its claim on tiie prowissory note; not on
the loau. The first defendant has not denied that the notes were presoidied
and dishowoured. At paragraph 10 of his affidavit the first cdefendant
complains “that at the %iae when the said totes were so delivered to e
the I{nformation as to doy, maker, payee, cum anu rate of interest had not
been filled in on «ither form.”

At parsgroph 1l be deponwes; "That it was not pessible to ingert
i the documents at that time the actual amount Iur twe reasonsg, viz.:

{1) 1: wag necessary for = recomciliavion of the
balances in tie account to b carried out and
agreed upofi;

(it} Intercet would continue to cccrue daily until the
accounts were sciually trausferr.d to the plaintiff.”

#Mr, Goffe ior the plaintiffi, submitited zha

=

chat when the notes were signed there were blank spaces and referred the

<

court to Sectioa 20 of vae Bills of Exchange Aci whien reads:

Where a simple signacure on a plenk stauped paper is
delivexed by the sigaer in order tiat Lr mdy Le converted

into 2 viil, it operates as a priwa fa authority to
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E411 Qv up 25 & cowplete bill for any smwount the stamp
will cover, using the signature for tiat of the drawer,
or the acexpior, or an indorser; aud, in like wanner,

when o b1ll is wanting ih any materisl perticular, che
person iun possegsion of it has s prime facie authority

£ill up e owission in any way he chinks fit.

In order that any such instrument. when completed,
may be enforcesbie against any HRrsod who becams

a party theraeto prior to its compl:tion, it nust

ve filicd up withiu ¢ rossonabls five, and strictly
In accowdance with the authority given. keasonable
tiwe for this purpose 1s a guesticon of fact,

Provided tﬁar if any such insctrumess, after cowmpletion,
is negotieted to & holder ip due cource; it shall be
valid aud e¢ffectual for all purposcs iu his hands,

and he oy cniorce it as if it has Lown £4311e) up
within & resconaule time, and strictly in dcborcance
with che authority given,™

wr. Goffe contended that the plaintiff had cowplied stricily
with the 4ct aud that the defendant was estopped irom denying liability.

ne cited the case of Livyd s Baak Limited v. Gook: aod Uthers (1907)

i gings gseuch 794 the acad note of which reads.

Condant in an action broughit
of a pruwisscry note against him, #s .waker of the note,
had signaed hir nuane on a blank stampod piece of paper,
and hud entrusted the paper to another person witn
authority o £ill it up as ¢ prowigsory note for a
ertain sum payeble to the plaintiffs and deliver it
to the plaiutiffs as security for an advance to be made
Ly them, i that person had fraudulsatly filled the
paper up 48 a promissory aote for & leryer zmounut and
obtained oy means of 1t an advance of that amount from
the plaintiifs; who had no netice of the fraud:-

oy the payecs

teld, that the defendant was estuppad frow denying
the validiyy of the uoute as between himseif and the
plaintifis, and therefore che action was malataineble
against him for the full amount of the uote.”

with referunce to paragraph 21 of ithe Pirst defendants affidavis
#ir., Gutfe subwitted thar “the noite speaks for itself. The note did not
bear the seal of the coupeny and therefore it could not be regarded as delng
signed by the defeuwdsnte on benalf of any couwpsny.

With regard to the proposed dofence ., Goffe submitted that
the motters alleged thersin do nmot comstitute a defence to a2 claim for
sumiiary judgment.

Mr, Goffe Iiunaily subwuitted that prouis w1§ nores, like bills

2

of exchangu, are negotiable instruments. They : treated as cash. &

plaintiff not wishing bis clais to be delayed or defeated by the debtor’:
allegations coout sthey watters usually ask for & promissory note in
addition tou other security which is liarder to wvealise. It dofeats the

business efficacy of the special contract th= parties have madce if the



(”¢\

- Tt er ek

-4 -

court entertains counier-claims and councer =i ions such as are well

known in other kinds of commercial litigaticn. In support of these

submissions

he refwrrsd wie court to decisions 1in the foriowing cases.

SIP (Indystrizi Products) Limived (1375) 1 Lloyd':

j ¥nit Limdted v. Kawunzain

inner«31 Gmbh (1977)

In the first =wntdioned case, the Dcuxl of Appeal in dngland
leld thot “tne ordiusvy rule was that bills of Luchange were to be treataed
2s cesh and judgaent seculd be given upon thew as for casn and was nou
to be neid up by viveuve ol suie counterclalia which fie defendant wmight

assext, and thers wes no justifilcation

ring from icv io the present

PP 1)
Cigida

in the sceond, ¢ decision of the dousce of Lords; it was held,

inter alia, that ¢ could noc be raised

by way of defencu, set-off or counter-claiu to an action on a bill of
exchange .
Fis

On behalf of the deicndants HMr. Smith sehuitted that there

a triable issue whicoh warrancs the wattevs ©o e dealt with fully

et
[ %]

EAH

in a triel. The defendunts are oot vequirad v6 show that they smust

succeed or that thers is o greater likelyhoeod thoi they will succeed.

He invited thie courts tenigion to the Suprase Cours Practice Volume |
Urder 14, rule 3, poragraph 4/2 at pages 136-337.  The defenrce may show
cause on the werits ohat he has 2 good defencn. There was a dispute as
to the amount due whiich requires the taking of accounts.

Go the guostion of praotiug leave oo defend bhe submitced that

the general privcipie ie that where the deioa siows e had & failr case

he ought to huve lesvwe. Lrder 14 was not iciowded to shut out a defendant

L2

frowm laying out his case to the court. Ouo the defendants’ cffidevits
submitted, sufficivnt issues have been relsud to entitle defendants to a
T

trial. SHection 29 of toe #ills oif Exchbange sct rogaires that the bill

must be filled up strictly in accordance with the authority giveu.
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The correct amount must He ralevant. No credit had oeen given to payments

made which would have watinguished that wnote for the gpaller amount which

he referred to ag the ‘personal note.) The oth
of the compaity, not the defendants. He referred to the case of

Contrazt sSiscount Jorporation Liwited v, Furlong ang Others {1943) 1 Allk,

:hiev wote was the responsibility

In this case the pladniiifs claiwed E19,811.00 as being due ond uapaid;

Two ¢f the defeundants admitted that they wero indebeed to the plaintiffs
but thuat “to the best of our knowlzdge, information and belief such

amount wiil be found., vpon full investigatiown to be EIG,000.00 or there

abouts .

The master refusee leave to the defend. On appeal the judge
varied the crder by giviag leave te defend as to the woole claim subject

to paywent into couwrr of £16,000.00 and in defazult ol such payuent the
plaintiffs were to have liborty to sign judgiaut £5¢ that sum and the
fendants liherty io defend as to the residue of the claims On appeal
to the Court of appeal the order was varied oy substituting E8,000.00 for
£iu,000.00.
In his Judgaent Lord Green ¥.2. said at page 276 (A):

"The amount cwing to the plalnelifs can really orly be
sscertaingd on the taking of an cccount oringiug in
contra itews in respect of whico the plaintiffs
chemselives are accouwnting parties. If the defendants
hed bewen in a position to swear Wwe adwlt thot we are
under Lidbilicy, but we do not kuow what it ie.

We have not got the materials. s do not know the
state of the sccounts in the bocks of the plainciffs,
aund tie company’s books are not now available ;!

I snould va& thought that in a cage uf this kind,
relating to a claim of this character, and depending.
as 1t uuct on matters of account, that would heve
justifizd, end, indeed,; led; the court vo give
unconditisnal leave to dufend. ITn 2 case which is
essentially & watter of account, where the amount

can only he ascertained from the plaiancicfe’ own
accounts, it seaeme to me that it would be iwproper
to deprivm the defendants of thelr priwms facile right

¢ the itews in the acwcuﬁt and iusist onm
strict ;1 et of thewm. That is why I aentioned
particularly vhe fact which is, I <hink. important

in this casé, that these defendants are guarantors
and wot priucipal debtors., They are entitled to kuow
the state of the account as betwean the plelunclits and
the principsl debtovs which they pusravised. If taere

had peen o denial of liability or & challeuping of the

account ;, with an wdmission, possibly. of the xind I
have wanrionad, buat o refusal to admit the awount
and a demaud to have 1t checked by %he ovdinary
accounting Brocess. tile Proper wsider Lo wake night

very well hove bpeen an order for jfudgmeuat for such

}..At
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an ameuni <z should be found due wi che faking of an

account. The effect of that would have been to give

swmnary judgmsnt; but to leave the amount unspecified
until the account was taken and cerzifiad,  Judguent

could then have been signed and vzesvuion issued.™

This caveg Mr. Smich submitted, i: esssuvlally a matver oi account

aud it would be fuproper for tioe court to dsprive the defendants of theix

&

prima facie vight to ohnllenge and insist ou sicrict proof. Hrom the facts

=R RSP,

it could be inferren thet the plaintifc actud Ireudulently and produced
figures which the defemdnnts cannot wccount for. He asked chat the
swunons for sumncry judgment be dismissed and that leave be granted to ths
dufendants to defend the action.

T

<th

2

said that the isswe of fruud could not be

raised at ¢

¢s not arise in the alifidavits or »proposed
defence. There nas been vo essertion that wouwsy was not lant. Misgisg

from the defendants arfidavics

e te by e o 2 e [T
4 statmeny of what thcy

is owing.

e proposed o the court to <nter judgment for the pladntdff for such en amount

as shall be found due on the taking of an account by the Heglstrar,

There 1is aothing oa the face of these two promlssory notes to

suggest that they were otherwise than personal loans to the two defendancs.

I find that they oipued the notes and auchoyi

i plaintiff to £i1l ia

v

the macerial paciiculars which it did withia 2 roczsonable time and sericuly

in accordance with the sucthority given., Theus is therefore no basls for
tne defendants clain thst the woie for the lavrger sus was negotiated on
benalf of one of the defendsnie’ compepies. Thoy are estopped frow denyilryg
liability. This claim is theretore rejected.

Tune defeudeuts furtber complaln that the true balance due by
them cannot be deteramined without a proper reconcilistion of tlie account by

the plaintiff. It ir significant thet notwithstaediug that the plaintiff

has wade a claim For the full awount due on bhe actesn, the defendants hove

not indicated & sum whiacl, in their opinion, 1s theiy indebtedness to the
plainciff. SHurely they wmust kuow how swuch they hove pald.

The notos are dated Harch 7, 198% -~ +he dewsnd was madse ow

in siss Sibble’s affidavit which is dated

the 13th of Woveunber.




Dollars (411,087,

13t December, 1Y wi: depeoned that the u

Foadanity were indebted to

the plaintiff in tihe suw of fleven Militou and Highty Seven Thousand

i) together witi Interast § ninstesu percent per

ancun frow Mareh 7, i%d7 and were

the commencedent of
this action which was ¢ the 15th of Hovembern, 13%0.

The sua clailmed ave being cnallenged

These can be checked by avdinary accountiigg protessas.

I am savisficd not only that there is no defence but

wo fairly argusble goint to be argued on behalf of the defendants.
accordingly, licave is herepy granted for the plaintiff to cater

final judgmenc agsiuet the defendants for suen oo amount as shouid be

feund due on the taid

Ny i an account by the i

4

ar topother with

the interest thereon up L6 toe date of judsueui.

Costs to tn

nlaiatif{ to be agrecd or Lawed.




