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IN THE SUPKEME COURT OF JUDICATURE OF JAMAICA
IN CHAMLZERS

SUIT WO. C. L. C. 421/9%4

BETWEEN CIEONEY IKVESTMENTS LTD. PLAINTIFF
AND CROWN EAGLE LIFE INSURANCE CO, %LTD.

PAUL CHEN YOUNG & CO. LTD.
MOUNT INVESTHMENTS LTD.
EAGLE MERCHANT DANK OF JA. LTD. DEFENDANTS

Michanl KHylton, Peter Goldson and Debbic Fraser insiructed by
Lance Hyiten of Myers, Fletcher & Gorden for Plaiatiff/Applicant

Emil CGoorge ¢. Co3 W K, Chin Sce Q. C; Dr. Lloyd Earnett ané
John Vessell instructed by Fronk Francis of Dunn Cox &
Orratt for Defendants/Kespondonts,

HEARD: 3rd, 4th, 7th, 8th =nd 18th November, 19294

HARRISON J.

By a writ of summong dotod the 21st day of October 1994, the

plaintiff claimed inter alia, ageainst the first and second dcfendants,

®1. A declaration thet the purported transfor o the first
and/cr the sccond nemed defendant of One Hundred and
Nincteen Million, Nine Hundred and Nincty-cight Thousand,
Two Hundred anc Bight of the plaintifi’s shares in

Cibcney Group Litd, is null and void and ¢f no cffect.

Z. An injunction restraining the first and second named
defendants and their scrvants or zgents froem cffecting,
perfeccting or scting upon the aforesaid transfer, or from

decaling with thce said sharcs in any way.”

On the 24th day of Cetcber, 1991, an interim injunction was

granted by Harrison, J., for a period of Fourteen (14) days.

By a summons dated the seid 24th day of October, 1994, the
plaintiff applicd for an interlocutory injunction o restrain the
defendants "from cffecting, perfecting, or acting upon the purported
transfers tc the first named defendant and/or the second named
defendent of One Hundred and Ninetcen Million, Ninc Hundred and

Ninecty-eight Thousand, Two Hundred and Eight of thc
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plaintiff's sharcse in Ciboney Group Ltd., or from dealing with
thosa shaerces in any way upiil trial of this =chicn.”

The feollowing are tho facts, inter alic.

The plaintiff (CIL) = public company sivce 196%Z, is the
largest sharcholder in Cibonoy Group Ltd.  (CGL), owning
132, G628, 000 cor 49.1% of its shares. CGL owng 90% of the
Cibuney leddisoun resort Hotol and 34.3% of Sandals Qcho kios

ctels, two hotels in tha north ccast parish of Saint Ann,

In December 13292, $he plaintiff cxocuboed with the first

defencant en cguiteble charge/cffcr to deposit

hypothecaztion agreconent with 2 letter dated thoe 20th day of
Docambesr, 1992, charging 128, 625, 727 of its ghaxes in CGL to
securs o debt cffected by wey of the first defoundant taking over
a lcan of $456, 055, 034.57 peyable by the plajintiff. The torms
of repayment werce agreed, inter alia, and a schodule of payments
accophed, in that payments would continue to July 1999 ~ Sco

schedule B tou the said ayrooment,

In accerdance with provision of the said agreoement the

first defendant relecased from the charge a total of 79,815,361

G
h

the s:id shares, over a period of time, te be charged as scourity
for o loan of US$6,000,000 from the Jamaica Floux Mills {(JFM) and
the Jamaica Public Scrvice Co, {(JPS) to the plaintiff through the

National Commercial Bank. The procecds of thoso laoans woere paid

to the first defendent in roducticon of its loan o the plaintiff.
The first defendant therefore rotained 40,182,847 sharcs

51111 subjcct te the said chearge, having relessed cther sharcs

from the charge.

It was & special conditicn of the said bypothecation agreement,

that the first defendant "will always retain its held on
{the plaintiff's) shores in CGL to the cxtent ©f o wmarket value of
1.33 %imes the cutstanding lcan balances"™. A further cendition
of the said agreement was, “ ...if... the valua ©f any of the
sccuritics in the opinion of the lender, has depreciated and

further sccuritics of sufficient value, ...t5 cover such
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deprecinticn in value has not been ledged with the lender,....the
londex, without notice....msy scll by public ¢x private
salc....the securitics®. Tho preceeds of such sale should go

towaxds reducing the loai: kalance,

The first defendent carrics on the busincess of insurance.

The seccond Cefendant is a fixrwm of stockbrokers.

The plaintiff complained, probably in April 1994, that it
was bcing overcharged, in that the first defondant was computing
the intorest duc on the losn indebtedness, as compound instead
of simple intcrest. The plaintiff wrote to the first defendant
on the 16th day of Septembor, 1994, and again on the 27th day of
September 1994, rcepeating the said complaint ¢f a2 "massive
overcharging"., The first dcfendant did not respond. Negotiations
then tock place between the Attcrneys of the plaintiff and the

first defendant.

By lcttgr dated the 11th day of October, 1994, thc attorneys
for the first écfcndant wrote tc the plaintiff eoxpressing its
view. that the valuc of the sccurities, i.c. the CGL sharcs, "has -
been severcly depreciatoed,” that the 40,183,847 sharces then held
were insufficicent at their then market value o cover the balance
of the loan at the agreed vatic of 1.33 to 1, =znd requesting, that
within three (3) déys, pursuant to the hypothecation agrecment
that the plaintiff provide edditional security, “to ccver such
deficiency in valuc....." The amcunt of 111,628,649 sharecs in
CCL, was stated as necessary “to cover the lozn balance”. The

loan balance quoted by'thc attorneys for the first defendant

“at. 10th Octcber, 1994 was §151,076,124.64"%.

The plaintiff did not provide the sccuritics requestced. On
the 18th day of Octcber, 1994, the first defendent instructed the
sooond défcndant to sell tho 40,182,847 sharcs and o buy tho
sz2id shares in its, the sccond defendant's numcs Thc sccond

defendent did so.
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Uit the 20tk day of Ccicohoer, 1594 the first cefendant had
paid ofLf the JFk and JPS losng by paying to NCL the balancce
owed by the plaintiff, The fivst defondant rocaived from NCh
shrye certificates for whe 79,815,361 sharcs held as sccuriity

by the said bank.

The share transfer ceortificates for the shares sold on
the 18th cday of October 19%4 and the 20th day ~f Scptember 1994,
were completed by the secend defendant on the instructions c¢f the
first dcfendant and were processed by the Jamaica Stock Exchange
in the namc of the first “cfcndant. The said certificates werce
then sent to Veritat Corporation, the registrar for CGL, for

registration.

Cn the 2lst day of Cctober the plaintiff objccted to the
rogistraticn of the said sharcs and obteined tho said intcerim

injunction subscguently.

Mr, Hylton for the plaintiff argucd that the first defendant

was not cxcmpt from the provieions of the Moneylending Act, in

P

that the loan was not made "in the coursc of ..... &nd for the
purposcs of "the first defendant’s insurance busincss, as
requirac by scction 13. Theorcfore, the hypothcecation agrecment
was unenfaorceable, in th=t, contrary to the requirements ¢f the
saic Act, there was na notc »r memorandum, that the documents
were signed after the money was loaned and sccurity given, that
noe fixed rate of intcrest was stated as required, and it stated
that the rate of interest is subjcect to increase on the default
of the plaintiff, thercfore the dcbt is irrocoverable,
Altcrnatively, he said, the attempted transfer ¢f the said shares
i1g inv:zlid, in that it is = salec to onesclf, which is noct
authcriscd by scction 3 of the hypothecation agrocment in the
cvent. of depreciaticon of the shares; scction 7 permits such a
s»lc in the cvent of default in payment and nc default was
zlleged by the first defondent. He said further, that, assuming
that the first defendant had the right to secll, he like a
morigagec must act in good faith, Continuing, he submitted that

it was not the depreciation, envisaged by secticn 3 of the
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hypothecation agreement that caused the reduction in the
coverage of the loan but the act of the first defondant which
mu&t.bc rficemed te have waived its rights under thoe said sccticn.
Ho saild that on repayment of the loan, the first Jdcefendant
écquirmﬁ no charge over the chares rcceived from WCH, and if

it did, it was on thec same terms as thosc covering the loan from

NCB &nd anot upen the terms of the hypothecation agrecment.

e concluded that éomages would not be 2n adaguate reomedy
for thc‘plaintiff i1f it succceds of trial; the shares arc
unigque. The pleintiff is azble to give an undexrtoking as to
demzges; the valuce of its asscts is the relevant factor not its
iﬁability to pay its debts, and if the Court wishecs, it may
require an undertaking from scme other person.

Mr. George for the first defendant submitted in reply,
that the plaintiff is insolvent < cannot pay its debts, that

its balance shcet at the 3lst day of May 1994, showed its not

_cﬁrrc't liabilitics as $237,318,000, that it 4dces nct contrel

CGL which is not its subsidia®y and thercforce mzy not consolidate

CGl"s asscts to its own in crdexr to portray a higher assct

value of the plaintiff. The plaintiff cannot meet its financial
cbligations; this is cvidenced by the fact the fourth defendant
had to pay the plaintiff“s 2ebt under a guarantee and the fact
that the directors of the plaintiff so dcclared at a board
mceting on the 25th day of October, 1994. Acccoxdingly, the
Pleintiff cannot give a valid undertaking as to damages and

thecrefore the application should be refused con this ground.
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Ffurthermore,; the non-cisclosure cf leticrs by the pleintiff,
at the grant ¢f the intorim injunction is c¢f such that the
appiication should be refuscd withcocut the Court oxoaming the merits
Lt the casc. These letters show that on release f the sherces
by BCE to the first defezndent - the said sharcs wore subject to
the hypothecation agrecement, contrary to the plaintiff's
countantion.

He argued further that the plaintiff has fuiled to show that
it cwedd ne meney to the first defendant, in nrder € show that
the f£lrst defendant was not entitled te coxcrcise its right. He
crakinued, that the first <defondant being an insurance company
in the busincss of insurance is authoriscd by its momorandum of
asscciation as cne «of its objects te lend money «nd does so "as
an crdainary commercial facility of its busincss.” It lends
money in the crdienry ccurse of its business znd for thc1purposcs
of its business, which torms are purcly descripitive, and once it
doos sc, as banks do, then the first defendant is cxempt from
the provisions of the Moneylending Act. It lends money in order
to successfully manage and invest its funds to pay its
policyhclders ultimately. The first defendant is cquated to such
2 company under thce English Stztutc which doecs nct have as its
primary cbject the lending ~f moncy and therefcre is cxempt under
the Moneylending Act. The first defendant therefore had the

power tc charge the interest ratces agrcedQ

Mr. George arguct further that when the valuce per share of
the 40,103,847 shares hald by the first defendant had depreciated
to $1.80 per share the sccurity then was $72,327,936 representing
z ratic of 0.3 to 1 instesd of the agreed 1.33 tc 1.

Paragraph 3 of the hypothecation agreement authorised the first
defendant to sell, sccing thet the plaintiff dic not supply the
deficicncy in sccurity. The sale on the Stock Exchange by the
second defendant, stockbrcker on the instructicons of the first
Cefendant, was a valid sale, because secticn 3 of the hypothecation
agreoment authcriscs sale; eﬁen t. .neself. The saicd St ck

Exchange, using its machincry, is an independaont valuat.r < £ the
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price ¢f the shares, as coantemplated by scction 13 of the said
agraeﬁent which scction authorises salce to onself., If the
Couft finds that the Stock Exchange valuation did ncet satisfy
the reguircment - the plaintiff would merely ke ontitled to
danages, if sﬁch price diftfexed on a subscquent valuation., 1In
Gefendant is not subjoct o “he stricturcs «f A mocrtgagec

cxercising his power of sala,

He concluded that there was no scriocus question to be
tricd but if therce Qas, damages would be an adequate remedy for
the plaintiff, should it subscquontly succeed at trial. The
plaintiff would have suffered nc mere than.thc loss of voting

powor on its shares. It would not losc the right o deal with

its sharcs ~ as they had already been hypothecated as sccuxrity

fcr the lcans which on repayment would revert to the first

defendant.

- If thce injuncticn is granted and thc first cefendent
succecds at the trial, its loss would be greater than the
plaintiff's. The firét'dcfendant would bc in pesgsession of
sharcs whosc value is falling and in the face Qf‘an insolvent

dobtor, “Furthermore the first defendant would be dcprivcd cf

exereising its right of control c¢f CGL which it has, by its

Ui

pcssessicn in cxcess of 50% of the sharcs theréin° I1f however,
the disadvantages are the same on both sides, then the grcater
strength ¢f the first deferndant's casc favours the balance ~f

conpvenience being excrcised to refusce the injuncticn.

Each counscl rclied con authorites in support of his

submissich.
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The Court rcspect the sanctity of a contract, and will not lightly,
a8 it is said “brcak a man's bargain.”
S ~ However, thc law rescrves to itsclf the supervisory right to

”intorvene in certain circumstances.

The Moneylending Act oxercises such a regulatory role and imposcs
stricturcs in its constant scrutiny of loan transactions., Somc
institutions and loan transactions arc howcver cxempt from its statutory
provisions.

Section 13 rcads,

"{1} This Act shall not apply to -

C;ﬁ {(a) any Banker, or persona bona fide carrying on thc business
| of insurancec, in the course of whose and for the purposcs
whercof he londs mMONGY;: seaeeves”

An insurancc company is thercfore not automatically excmpt from
the provisions of the Act. To be so exempt it must be,

(a) bona fide carrying on thc business of insurancc and

(b) in the coursc of that busincss of insurance and for the

purposcs of that business of insurance, he lends moncy.

\ By parity of rcasoning, it secms that somc¢c insurance companics
would be exempt in loan transacticns and somec would not. If onc acccpté. .
the contecation of counscl for the first defcndant that insurance companics
must lcnd money in order to incrcasc the fund of pramiums to companics
which lend moncy would bc automatically cxcmpt. The words “in £hc course
‘of whosc busincss and for the purposcs whercof he lends moncy" would
thorefore be mere surplusage or as counscl for the first dcfendant

(ﬂgegards them, mercly descriptive.

s

The English Moncy-lenders Act, 1990, was considored in the case
of Wright (Constructions) Ltd. ot al vs Frodoor Ltd. ot al [1967]
1 All ER 433, and is helpful, in the interprctation by the courts of

the clause Ycarrying on busincss eccecoccccices in the




course ¢f (ee00ee and for the purposc whercof he londs MONEY eeeeeccoss”

Section 6 of the latier Act defines "Moncylender®.

In the English statute, banks and insurance ccmpanics arc
automatically excmpt. A poerscon in the other catcgary, "eeeeee. any
person ~ bona fide carrying on any business not having for its
primary cbject the lending of monecy, in the coursc cf which and
for the purpcscs whercof he lends moncy" would noead to prove that
by its cperations it was sc exempt. In the latter casc, an issuing
hcuse whose primary object was the flotation of public companics,
made loans to o private company, at it was satisficd concerning
this privatc company that it coculd make capital available to it,
with & view to a flotaticn within a pericd c¢f five (5) yecars. It
was held thdat the loans were mencylending transacticns, but as the
lcans werce made bena fide, for the purposcs 2f the business of an
issuing housc, which was & business not having for its primary
ohijnct the londing of moncy but in the course of which moncy was
lent, thc loans werg within the oxcoption provides by

section 6 (1) (d) of thc Money-lenders Act, 1900.

Roskill, J., in hig judgment said, at p. 449,
¥.es. the primary cbjecct of making these loans was
nct getting interest on the loan or meking a profit
cn the lcan. The making of the loan was merely part
cf the issuing housc business which was done as a
preliminary step to bringing the company ccncerned
tc the ultimate stage of being ripe for flotation,
when all the conditicns....esscential prerequisites to

successful flotaticn were satisficd.”
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In Premor, Lid., #8 Shaw bBrothers [1964] < All ER 583,
the said scction 6 {1} (<) of the Monaoy-lendcre Act was
considered and i¢ wag held that a hire purchasc finance
company whose primary business was not the lending of
moncey kut whe lent moncy te ancther so that the latter
could build vwe a sitock ¢ metor cars, was a moncy-=lender
and not cxempt under {ha Act.,  Lord Demping in his judgment

s2id, «t p. 586,

“Takc the reguirement that the lending »f moncy must
be 'in the course 2f° the business, that is, of the
primary busincss which the person carrics ChReees..in
crder thet it should ke in the course ¢f the primary
busincss, it musi be adsociated with o transaction

of that busincss, so as to be linked with itieeeeeeee”

Lord Denning went on to cbsecrve that the: loans werce not
m2dc in the coursc c¢f tho hire purchasc business. ke said
“I cen well understand that if a finance company werc to lend
lmoncy t¢ a dealer in order that the dealer cculd buy a special
car wiidch was to be put through on hirc purchasc with the
finance ccmpany, then it wmight be made 'in the course of' the

hirc purchase busincss.®

Tho learncd judge also said that the other requircment,
“for the purpese of .... business", in corder to effcct the
exempticn, the lending must be dene with the cbhject cf
promoting the business,” as distinct from getting @ high rate

of interest on the lecan,.”

In the Privy Council case of Official Assignce of the
Precperty cf Kch Hor Khooun ve, EK Liong Hin., Ltd [1960]
1 All ER 440, it was held that a company, which carried on
business as rubber merchants, shipowners and warchousc-men
in the course of which they took goods into store in a 'godown'
an® advanced money to sclocte? custemers who stored goods in

the godown, was lending money directly immediately associated
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with the storage of parcnls of goods in the godowin and thercfore
it was “in the coursc of businecss," the moncy was lent. In this
case sacction 2 of the Monavlonders Ordinance, +hw 1955 cditicn
of the Laws of Singapors, was in similar terms to secticn 6 (1) (c)

of tho English Moncy-lendors Act,

In Edgelow vs. MacElwee [1918] 1 RB 205, & sclicitoer,
praciising his profession, =nd making lcans toe clicrnts and others
was hold net be czempt from the Act ©f 1900 hoceusc his primary
shjece in lending was not L. increcasc his prnfessi-nal busincss

and carn professional feces @s a sclicitor.

The Jamaicen Moncylcending Act, does not an scction 13 (1) {4}
contaii the werds “not having for its primary sbhbject the lending
of monoy.® However, the words following, namcly, “in the coursc
of whrse business @#nd fcr the purposcs whereof he loands money"
are similar in substance =nd content tco the 1300 Act. The retionale
cxtracted frum the above cascs is that te be exempt from
operation of the Act one would need to lend moncy in transactions
incrinsicallly concerncd with the principal business of the lender

an? for the purpusce of advancing that particular busincss.

In the instant casc the first defendant bona fide carrics on
thc business of insurance « thet is its princip~l busincss.

paragreph 3 (22) of its chjccte authorises it,

"To invest, lend, cr ctherwise deal with uncmployed

moncy, in such manner....as may be ¢iought fit....."

This provision by itsclf cannot take the first defendant
sut «f the previsicns of the Act, unless the loan is made "in the

ccurse of.....and for the purpcses of....,"its insurancc busincss.

“Tpnsurance business” is écfined in Scctiocn Z cf the
Insurance Act as, ".....the business of cffecting and carrying
suk, Ag an insurcr, contracts cf insurancc, 2nd includes the

businoss of re-insuring liabilitics under such contracts.”



Section 24 permits invoestments by insurance companies

in Jamaica. Paragraph 13 .f tbc Insurance Regulaticons, 1972
made under ghc scction 24 defines investments; in scither casc,
wag statutory provision mede for the making iloans.  Course 1
for che first defendant refexrved, to paragrapbh 10 {1} (c) of
the lilth Schedule to the Insurance Regulatiocss, 1972, which
regquircs a statement or roport to be amnexed to the balance
sheet of the insurance company, to show inteor -1lin,

M eesesesloans sccurcd on mortgages oi

residential proplriV..es.esoloans secured

on mortgages of life insurance® to support

the first defendant®s claim te cexeompticn.
It scems to this Court, tiat such a recital in tho said 1llth
Schadule is not intended to be an cmpowering clousg, but a
mcre Aackrowledgement that circumstances do cxist that
insurance companics lend money and when they do s, thesc
are the returns that sh>uld ke made. The question remains.
Under what circumstances didd the first defendant meke this

1:an?

In the instant casc the lcan of $455, 055,034.57 made by
the first defendant te the plaintiff - was for thoe purposc cf
paying cff scveral creditors ~i the pléintiff - i% probably was
not 2 loan that may be described as concerncedl with the insurance
busincss of the first defendant., If for cxample, the lcan was
made to the plaintiff for ihoe purposc of establishing a pension
fund with the first decfendant company for the benefit of the
pleintiff's cmployees, that would® be a lcan in the course cf

and for the purposc of the business of the first Jdefendant.

icrd Denning, M.R. in the casc of Premor Ltd,, supra, to
further illustrate the meaning ¢f the the phrasc "in the coursc
~f pbusiness” referred to a solicitor who is handling a
trensacticon for a client in the coursc of his business and lends

mensy o that client in oxdor to complete the transmction,
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In the circumstancos chiis Court is of the view that the

(v} Loen oy the first defeondont o the plaintiff will prebably be
cund pot to have been in the coursce of and fcox whe purpose of
ites dirgurance busincss snd conscquently the frvsv dcfendent

would ot be oxempt from the provisions of the konoylending Act,

and conscequently would be subviect to its terms.

“The Moneylenders ict iz a very stringeat bet, and it
invadies the freedom of orntract between lenders »nd borrowers
anc provents such a contract from being made < +hexwisce than in
certain terms® - So said Loxd Henworth, M. &, in karkfiecld
Trusi Ltd. vs Cartes [1534] 1 KB 685, rcferring t.o the

Mrneylenders Act 1927.

Sceticon 8 of the Moncylending Act {(Jamaicca) provides
that (1) N contrect f.r the repayment by a burrower of
money lent to himeeoces.o.2nd no sccurity given by the
borrower.....in resgspect Of any such contracht shall be
cnfcrceable, unless « note or memerendum —~ writing of
the contract containing the particulars reguirced by this
Section tc be made and signed perscnally by the
JOXEUWCY . w00 o »aANA 1 such contract or security shall be
enforceable if it is proved that the note or memcrandum
aforesaid was not signed by the borrower befrre the

money was lent or before the sccurity was giveNeeseoeoos

(ﬂﬁ‘ (2) The note or momrrandum aforesaid sh21l contain all
the terms ¢f the contract, and in particul:x shall show
the datc on which t¢he lcan was made, thoe amcunt ¢f the
principal wf the loan, and the interest chaxged on the

lian cxpressced in terms of a rate per contum per annum,”
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It scems thet the hypothecation egreemciis with the letter

dated this 20th day of Docombax, 1992, attachoed 2ud the cquitable
charge/cffer to deposit documont, together may sabtisfy the note

or memcrancum reguired by seocticn €.

The partics probably sicgned, making tho lceun and delivery
£

ol the sccurity contemp: rancous.  However, thoe zaoild letter of

tine 20th day of December, 1892, states the intorest rate “as

“As sct cut on the attached Schedule b, =pplicable
July 1, 1592 v M2y 31, 1993.44...%his cate is

variable subject Lo any pericdic chongos,

Aftecr May 31, 1893 the rate <f intercst shall be

eppreximately whist rete charged by NC2 Mo rigage

L

R

and Trust on like loans.

[

This provisicn for a variable rate ~f intorcest may well
not satisfy the reguiremont that the note or memerandum should
contain the particulars reguired by secticon 8; Socticn 8 (2)
requires a ratc per centux per annum - a fixed ratc; See

Parkfield Trust Ltd. vs. Curtis [1934] 1 KB 685

Ir that cvent, the reguircment that, in the cvent °f
late payment «f the loan the plzintiff is ohliged o pay
"at «h interest d.uble that £ the current lending rate" - scc
letter Cated 5/7/93 - first Cefendant to the plaintiff, is
illegal,, similarly illegal, would be clause 10 < f the letter
«f tiwe 20th day nf December 1592 which provides that latc

Pigment “shall bear interest of EMB's penalty rate”, both

clauses heing in contraveati-o cf section 9 of the Act.

The range <¢f intcrest rates as cxhibited in the said
schedule A cxcceds twenty (20) per centum per spnpum. A
Proesumpticn thercfore weuld =risc under scctirm 3 ¢f the Act
thet the intcrest charged is excessive and thsat tho transaction

ig horsh and unconscicnable.
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The court weuld thorafore re-cpen the trangaction in

accordance with the provigions ¢f sccticn 2 of the Act.

Schedule B reflects a payment by the Piaintiff of

u'$63,3000,000.00 cn the 15th day of Deccmber 1992o Lagselve Talbot

‘in his cffidavit dated the 28th day of Octcber, 1994, states that

this payment was made in two (2) installments, thoe last being on

the 18th day of Jenuary 1893. Was this a late payment that

~attracted "EMB's penalty rate®?  Were there othor late payments

that incurred pchalty rates and/cr double interost payments by

th2 plaintifi? Will a trial_court, assuming that scction 2 of the
Act applics, rcgard the intercst rate centainaed in Schedule A of
the NC:Z Trust aﬁd,Merch&nt Bank rateg as statoed in letter dated
the 28th day of Octobér 19%4, =nd annéxcd to the ziid affidavit

oL Lasseivc Talbot, as appliczble? Waé there ~ “mossive cver-
chargingh cf intorest by the first déféﬁdént - as complained of
by tho.plaintiff?‘ Wab compdund intbrcsﬁ éhargcd?% T what oxtent
wi;; the rcductich in inﬁerest charges affcct the balance of
principal duc enlfhc 1ll1th day ~f October 1994 - in rciatian to

the sccurity held? Thesce are matters to be resclved.

Assuming, however, that the first defendant is cexcmpt from

the provisions of the Moneylending Act, and_thﬁtfit was cntitled

o deal with the security as it did, the trial court would need

£ examine its rights under the agreement ¢of the 20th day of

'Dccambef 1992,

Clausc 3 cf the hypcthecation agrecement authqriscsa

| “If dcfault is made in payment........0r if before
payment is due the veluc of any of the sccuritics
in the opinion of the Lender, had depreciated and
fufthcr sccuritics of sufficicent value, in the
cpinion of the Lender, to cover such depreciation
in valuc has not been lcdged with the Lender under
this agrccment, the Londer withcout notice,

N

advertiscment....ecoo (@ll ¢f which are hereby waived)

may scll by pubklic c¢r privatc sale”
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Clausc 7 of the said agrcement authorises, the lender,
in the cvent of default, to appropriate any of the securitics
cqual to the amount in default to himsclf and have it registered

in his name or the name of his nomince.

These two (2) clauses thercforc cmpower the lender to
pass title in the sccurities, c¢n the occurrcence of cecrtain
evants, namcly, depreciation in valuc cof the security and,

default in payment of debt cduec.

Clausc 8 rcstricts the plaintiff's right in any such

security and assigns it tc the first dcfcendant.

Clausc 9 authoriscs zan officer of the lender to vdst
title in the sccurity in the lender, in tho cvent of default,

cemplement to clause 7.

Clausc 10 rccites an undertaking by the plaintift.offcctivcly

to perfect the Lender's title or the purchaser's title in the

securitiecs - a complement to clauses 3 and 7.

Clausec 11 permits the first defendant to deal with the

gsecurities in any scquence.

Clause 12 - stipulates the stamp duty payable cn the

agrecment.
Clausec 13 recads,

“At any timc that the Lender sclls, or transfor

or vests any of the sccurities to or in, itsclf or
any other member of the Eagle Group of Companies

or Eagle Financial Network or any ncmince thereof,
the valuc attributed to ecach such transaction shall
be the market price ¢of such sharcs bascd on the
market valuc of the shares in Ciboney Group Limited

as ascertained by an independent valuator, less the

transferor's cost of transfer."
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Clauses 3 and 7 are tho cﬁpowcring clauscs that authorise
passing cf title, by way of salc on depreciation and appropriation
to cneself on default, respoctively., Clauscs 8, 9, 10, 11 and 12

receite the mechanics involvad.

Clausec 13 deoos not cénfer any additional powcr to pass
title. It is a clausc that further recites the machincery to be
cmployed. "“At any time® meéns, "in the cvent that®, prosupposing
that cither clause 3 or 7 is being cmployed. This court does not
therefore agreec that clause 13 authoriscs sale by ﬁhe first

defendant to itsclf, as contended for by counsel for the first

SR

‘defendant. Clausc 13 is a comprchensive clause which refers to

what had becen cmpowered before, there was no prior authority in

the agreemcnt to scll to onesclf.

When on the 11th day of October 1994, the first Acfendant

adviSod that the shares had depreciated it had the wight to

scll - pursuant to clausc 3 of the agrecement. Sale envisages the
existence of a vendor and @& purchascr. The first defendant would
then be in thc_naturc‘of a mortgagec and thercfore would had an
obligation to act beona fidc'and obtain the best price prraible.

A mortgagee cannot secll to himcelf - vide Williams ot al vs

Wellingborough Borough Council [1975] 3 All ER 462. A salc is

‘nct a valid onc where the mortgagee or an assignece from the

mortgagec and the purchaser are controlled by the samc person or
is the same person. In:addition, the failurc to seck a higher
price known to be available is a breach of the obligation of

the mortgagec, vide The Australia and New Zecaland Banking Group
vs., Bangadilly Pastoral Company ct al [1976-77] 139 CLR 195 and
Tse KWong Lam vs Wong Chit Sen [1983] 3 All ER. In Faxrar vs
Farraré, Ltd. [1888] 46 Ch¢ D 39%, a casc guoted with approvm}

in the cascs of Williams vﬁ Wellingborough Couhcil, The Austrélia
and the New Zecaland vs Bangadilly and Tsc Kwong vs Weng Chit Smp.

N

Lindley, L J, said, at p. 409,
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"A sale by a person tc himsclf is no sale at
\~a11, and a power cf salc docs not authorise
the donce of the power to take the property
subjecct to it at a pxicc fixed by himsclf,
even through such price be the full value of
the property. Such & transaction is not an
cxercise of the powef, and the interposition
of a trustce, although it gets over the
difficulty sc far as fofm is concerned, does

riot affect the substance of the ﬁransactioh.“

Eric Jason Abrahans, Investment Executive/Equities Traders
employed to the sccond defendant, stated, in his affidavit
dated the 2nd day of November 1994, *on the 18th October 1994,

I received instruction from the first decfendant to sell on the
best pessible price and to buy the said shares in the name of

Paul Choen Young and Company, as nomince, if possiblc.secess”

Abrahams rcccived similar instructions on the 20th day of
Octobor 1994 from the first defendant in respect cf 79,815,361
shares of Ciboney Group Limited. He carriced cut both instructions.
He sold the sharcs at $1.75 per sharc ~n? hought the sh~: *

$1.75 per sharc.

Why was it nccessary for the first defendant tc instruct
Abrahams in whose name he was to buy the shares? 1Is it the
practice, as submitted to this court, that shares are usually
bought in the name of the broker? Why was the second defendant
regarded as nominec? - nominee for whom? If it was instr-.ccd
to buy in the name of Paul Chen Young as nominece for the first
defendant, was the first defendant thercfore sclling and ' ing

in the name of its nominee - its agent?
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Geoffrey Messado, in his affidavi® dated the 27th day of
October 1994, obscrved that “thc value of the stock unit in
CGL on thc Jamaica Stock Exchénge had been stecxdily falling
from $5,.70 per unit on 5th July 1993, t0 $3.15.0c6c0.0N
5th November 1993, to $2.40.......0n 7th Septomber 1994, to
$1.90.c54+.s0n 3rd October 1994 and $1.80....c00.2n the 11th day
0f October 1994.ce000.”

This pattern shows & loss progressively from 5th July 1993,
of $2.55 in four (4) months, 75¢ in ten (10) months, 50c in onec (1)
month and 10c in cight (8) days. Sccing that Abrahams on
18th October 1994, scld at £1.75 per unit this shows a loss of
5¢c in seven (7) days; and when he scld and bought on 28th
October 1994 at $1.75 per unit, this amcunts 1o 2 similar loss of
5c per unit in ninc (9) days. Would this trend have been seen by
any prudent broker as a decreasc in losses of the sharc or a
levelling-off in price? Why is it, in thc words of the said
Eric Abrahams, "No other broker......showed an interest in
purchasing any of the sharcsS.c:ssesees” in CGL, a company which
owned twoc (2) hctels in the northcoast parish of St. Ann?
Certainly, tc purchasc 119,998,208 -f 286,000,000 shares in a
company, whilst not giving to the purchaser immediate contreol,
would amcunt tc a major influential voting right in CGL.
Richard Downer, in his affidavit dated 31st Ocicber 1994 stated
that @ seller of shares in a pctentially viable cntity customarily
realiscs a higher price for the sharcs if it is known that

control wouls be gaineds

Although the purchase of 119,998,208 shares would not give
contrel to a purchaser who cwned none of those sharcs beforc
purchase, it woul? remain in his hands an influential tool in the
company. The fact that no cther broker practising on the
Jamaica Stock Exchange shuweri an interest in these sharcs may well
attract particular inference 2t the trial or at its lowest show

a lack of acuity on the part <f such stock brokers.
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The term in clause 13 "......... price of such sharecs

ascertained by an independent valuator ........... " probably .does not

incluse the Stock Exchange. 1In December of 1992, the plaintiff and

. the first defendant would have been awarce of the fact of share pricing

%

on the Stock Exchange. If the Stock Exchange was intended the clause

would probably have ‘read "as listed on the Stock Exchange", instcad of

"as ascertained by an independent valuator."

In these circumstances it sceems that the sale may not have

conformed with the requirements of law and the provisions of clause 3

of the agrecement.

It is worthy of note that the first defendant sought

to sell 119,998,208 shares, whercas its" letter to the plaintiff dated

}llth October 1994
cover the loan ba

be tried.

, stipulated that the number of shares reguired to

lance was 111,628,469. This is.a serious question to

- Mr. Hyltonrn for the plaintiff argued that it was the act of the

first defendant that created the reduction of the ratio of security to

debt below 1.33 to 1 and not the act of the plaintiff - vide letter

dated 30th March

It reads, inter a

1994 - first defendant to plaintiff.

lia,

"As a conscquence of Eagle agreeing to release the

stock units, our share coverage will be substantially

reduced below the agreed 1.33 COVELAge wevevsonsnnns "

The plainti

ff's argument may ke valid if it was not reduced

before, and this release created the reduction in the ratio. A waiver

might well be implied.

It is true

“‘the grant of the

-

October from the .
the 4th November

first defendant.

that the plaintiff failed to disclose to the court at

interim injunction the letters dated the 28th-day of

first defendant to the plaintiff and letters dated

and the 8th November 1993, from thg plaintiff to the~




2] e

Althmugh the first of these letters refers to o loan that is
irrelavant to these prococdings, the letter of the 8th November
refors €0 "condition 2 of the letter of October 28, 1993.% This
shows that the letters should have been disclused £o the court.
The application for the interim injuncticon was ust based soley
on the plaintiff's centention that the sharces chirged to NCB
wore not subjcct to the hypothecation agrecement -~ (This court

is ¢f the view that they were). However in spite of that non-
disclusurce -~ the plaintiff's contentions arce nct untcnable,

see S.C.C.A. No. 5/80 Clarendon Alumina Production Limited vs.

Alcoa Jdclivered on the l4th dey of March 1988.

In its normal definiticn - & company is insolvent when
its liabilitics cxceed its asgscts - it cannot pay its debts. A
company may however have ¢ functioning viable oxistence though
in classical terms it is insalvent,

The affidavit of Ernost Thorbourn dated the Znd day of
November 1993 does roeveal on an cxamination «f the financial
statoments of the plaintiff for the year conded 31lst May 1993
and the yecar 31st Mey 1994 and thc financial statoments of CGL
for the yecars conding 3lst May 1993 and 31lst May 1994, that its
currcnt liabilities coxceed its current asscts by $237,318,457
as at 31lst May 1994. He is cof the opinion that the plaintiff
is insclvent. Hc conceded however that the plaintiff holding
in cxcess of 20% of the shares of CGL cculd utilizc the cquity

basis = that is rcflecting its sharc of CGL's asscts.

The: plaintiff has not been stated te be in default in
paying 4ts debts tc the first defendant. Whether the plaintiff
owed #n the cutstanding debt an amcunt of $186,050,589.88 on
Tallot's calculation or $151,076,124.64 as contained in the
letter cf the 1lth day of Octoker 1994, this balance is not
presently payable in its entircty. To usc stlvency or the
plaint¥ff's liquidity in the context of this lisbility is $0
igngre the fact that the debt is payable in installmeonts over
S®veral months as they fall due until it is finally cxtinguished

five (5) ycars hencc.
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Since December 1992 ~ no complsint has boen meds of plaintiff

defzuliing in payment of tho dobt.

The plaintiff is still the helder of somme shores in
CGL, not hypothccated. it bas ¢lso cxhibited ¢vidonce of a

sub~licence agrecement on the basis of which it will reccive a

sube-royelty fee of 2% of the gross operating income of the

Cikeney Raddison Hotel snnualiy, until 2010 ~mounting te in
nucoss of US$400,000.00. In ~ddition, the plaintiff allecgedly
ig due tc be paid under tha s2id agreement in cxcoss of
UsS$100,000.00 annually &né in oxcess of J$16,000,000.00

Aividends on its sharcs in CGL,

The sharcs in question apart from being = valuable assct
are 0f a specific worth. They represent a commdity of special
influential valuc and potontial control of the company CGL.
Damages would nat therefcre be an adequate remecy tor the
plaintiff shcula the injuncticn be reofused and i1t succceds at

the wrial,

On the other hand, the defendant contends that if it
succaeds at the trial apd i1t had been restrainced by the grant
of tho interlocutory injuacticn, demages woul® aot be an
adegueate remedy becausce it would heve suffered losscs in
investment yiclds from the sums paid to NCB, ~s well as from
nct being able to deal with the stock units, and alternatively,
the contrsl of CGL. Certainly, the contrcl ~t CGL £or the
protacticn of its sharcholders is hardly an evident nccessity
2nd the possible lesses ©o the first defendant can be adequately

compensated in damages,

The balance of convenience ariscs under the fgoverning
principles” of Lord Diplock in American Cyanamid Co. vs. Ethicen
Ltd, [1975] A.C. 396, If the injunction is refused and the
plaintiff succeceds at the triecl, the sccurity in guesticn, the
sharss in CGL may be unattninable to the pleintziff, resulting

in & ic

[ 2]
[1)]

in participating in & specific commocdity - damages

woull nct be an adequate romedy.
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ful ¢f the courts

If the first defeonconn is resctrailned, mi
sheserveations, and of the plaintiff's current finsoncial cbligeticons,
if tho first defendant is restrained 2nd it succoo’s at the triesl,
it would be adeguately ciapanssted in damagoes., Theoere are serious

guostions to be tried,

In my view the balance - f convenicncoe f7vours the grant

OF the injunction,

Crder is made in torms of the summons &ovod 24th day of

October 1994,



