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IN THE COURT OF APPEAL

SUPKEME COURT CIiVIL aPPELL WO: 75/8%

<‘; BEFORE: THE HOH. MR. JUSTICE ROWE - PRESIDERT
-~ THE HOW. MR. JUSTICE FORTE, J.i.
THE HON. Mk. JUSTICE GORDON, J.4. (AG.)

BETWEEN ClukB8NDON P ISH COUNCIL

AND STANLEY £WAN APPELLANYTS

LND JUNIE GOULDEOURKE KESPCHRDENT
{(sidministratrix of Estate
#arnold Gouldbourne

- Dr. Lloyd Barnett & Patrick Brooks for sppellants

John Vassell for kkespondent
,j

24th, 25th July & 29th October, 199

GOKDON, J.ia. {(aG.)

in this appeal the appellants sought the reduction
of damages awavrded by Jlarke J., o the vespondent under the
Patal Accidents Lot and ithe Law keform (Miscelluneous Provisions)
fact. The incident out of which tue action arose occurred on
16th Ccuvober 1982 when the deceased Farnold Gouldbeourne died the
result of an accerdenc between che car he was driving and a
vehicle owned by the Clarendon Paivish Council and deiven by
Stanley iwan. The facts were not in dispute,

Barnold Gouldbourne was ai the time of his death a
Minister of keligion and was incharge of the Horth Street United
Chiurch of Jamaica and Grand Caynian, Kingston, he was also a
teacher on the staff of the st. Jago High schoel. apart from

his emcluments a5 « p&astor he occupied with his wife a rent free



&

four bedroom ranse at 8§ Hopeficld svenue Kingston 6. Utilities,
light, water, telephone were paid by the Church.

Reverend Couldbourne was a gradtace of Mico College
and the University of the West indies. He had confirmed plans
o ¢go abroad and read for his Masters in Thecology. Although
this would not have affected his remuneration as a Pastor it
would have equipped him more adequately to fill the post as

Moderator of the Clrcuit 1n due course.

BEvidence was given by Reverend samuel Smellie,

6]

General Secretary of che Church, that the deccased's emoluments

1952 and 1952 would be $9,112.00 annually, for 198« $11,815.00

[

increasing to $25,571.00 in 1Y%85. He was subject to transfer.
There was also eviuence of the amounts he weuld have received
over a Similay pesirod from his teaching activities.

)

“he deceased ailed aged 33 years intestate, without
issue, leaving his widow and father as dependants. He was in
good health. The learned trial judge applied a multiplier of
fifteen (15} years.

In assessing the pre-trial damages under the Fatal
accidents act the trial jucge used the data supplied re the
emoluments from the Church and the school, the market rent value

of the manse and the assessed value of the witilities. In so0

led was $370,804.00 to which

\

doing the amount assessed and away

o o~

s of $2,766.00 giving & total of
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was added funeral exper
$373,570.006. in assessing the post-trial damages he used the
multiplicand of $64,100.00 based on the dependency for the year
1968, and assessed the damages at $7006,833.00 thus, making the
total damages assessed under this act at $1,074,4C3. 1t was
agreed that the deceased spent 37% of his net salary from the
Church and from teaching on himseli, the multiplicand used
therefore was 3% of this net total salary to which was added

the value of the manse and utilities.

Lot

o



in asses

{Miscellaneous Provisions)

court's decision in Jama

sing damages under the Law

(o]

reform

Morgan et al

<;\ flsada
L/

act tie trial judge considered this
1ca Public Service Co Ltd vs.
S.CWCLA. 12785 delivered 5th May. 19¢6. He

awarded $5,000.00 for loss of expectacion of life and $65:,¢15.00
for lost years earnings. He assessed the value of the reversion

at $139,323.00 which sum

of the intestate the

e concluded his assessment

should go to the

anount

estate of the fatner

che widow slioula get at $557,292.

by sayings

"in summarcy the awards are as follows:
ta) Unaexr the Fatal Acc;dents LCL
. the sum ¢f $1,074.403 Minus
« $557,292 = $517,111
{b} Under the Law keform {(Miscellaneous
Provigions) iact
{i) Loss of expectation of
life 35,0006.0C
(ii) Damages in respect of
the deceased's loss oL
earnings in the lost
691,615,080
TOLRD $096,615.00
o Cf the Law keform act award the amount to
Lo go to the widow is 5557,292 and the amount
- to go te the estate of the deceased’
Father's {(sic) is $5139,323 ($69¢,L15 minus
pHET,E927.,
Loawarda intmﬁest on the pre~trial lost
vears carnings of $238,383 ac 3% from idth
Octobezr, 1982 to the 4th July, 1948S. The
Plaintiff is to have her cosits wihich are
tc be taxed if not agreed.”
Dr. Darnett condensed the 1% grounus of appeal filed
into three, viz:
. (i) The learned tiial judge was wrong

in the figure

selected as multiplier

(i1) He was wrong in not scaling down the
amount he selﬁcucd as net income re
tringe benefit

(1ii}! Loss of expectation of life fixed at

55,

GGU.
figure

U does not accord with
normally iixed.
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Dr, Zarnett contended that the multiplier of 15 years

was too high and did not accord with decided cases from this

Court of which Svone v, Dyer C.ia. 7/88 delivevred Yth July 1990
was the latest. In that case previous cases were reviewed and
the judges were unanimous that & nultiplier of 15 years in a
case where thne deceased was 35 years old was too high and it
was reduced to Li yeais. UOn the multiplicand he contended that
no account was taken c¢f contingencies and unceriainties and
there was no taxing down. He submitted further that the benefits
the intestate enjoyed at the time of his deach were attached
to his office us pastecr of the torth Sireet Church and were
approved by the committee of that Churchi; that there was no
evidence he would have received similar benefitvs i1n future
postings hence ithere was no justification fox the 100% projection
of that bencfit into the future and that there were also
uncertainties attached to the benefit he received from teaching
and¢ these werce ignored in the calculations.

Cn the loss of expectation of life Dr. pBarnett said
that while he was not contending that $5,000.00 was unreasonable,

£,

the established pattern is $53,000.0C.

Mr. Vassell contended that the learned trial judge
applied the correct principles and avrived at @ just assesswment
which should be allewed Lo stand., %Yhere was no basis, he

subnmitted for vLr. barneti’'s submission that the award should be

reduced by 50%. If thera was merit in those submissions a

H

reduction of 14% was all that was indicated. The multiplier
of 15 years he submicted was not so high that the court should
The first guestion that falls to be determined is
the multiplier thauv snould be applied in this case-. We Cannotc
: . ot . PP s i o
rgnore decisions of this court on this subject. There are

three cases that have to be ceusidered

L“’
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in Samuel Darrett v. Clinton Thomns
& V,W. Lee & Song $.C.C.in. 14/80
{unreported; the judgment of Lhe
cotirt was delivered on tth Octeber,
13%1. Here an injured driver aged
3% &t the date of trial had an

award of & multiplier of 15 years
recuced by this court to one of 11
years,

In Cecil Wong v, Winzton williams
S,C.Com. 83/81 (unreported, delivered
on iath Cciober, 1982 this court
approved a multiplier of 10 years

for damages four loss of earnings for a
truck driver aged 37 years at the

time cof trial.

in Jamaica Public sService Co Ltd v,
sisada Morsgan {supra) the Couri of
sppeal approved a multiplier of

L4 years as appr opriate for a man who
died at age L3 in excellent health.

The patiern that emerges from an examination of these

cases 1s thaco the multiplier s age-velated and that if a

&3]

multiplier of fourteen (14) years i1s appropriate for a man aged

cars a mulviplier of L5 is inappropricee for a wan aged 23

s
Y

o
years.,

in Dyer vs. Ltone {(supra) this Couct consgidered the

cases avovementioned and concluded that con the bisis of establisheu
authority where the deceased was of the age of 35 years the
mulviplier should be eleven (11} vearg. In this case the deceased
was 33 years at the time of his death, he had enjoyed good health
anu had nou physicel complaints., The learned trial judge applied

a muliiplier cf i1b years. We considered this is in excess cf

the permissible limits and accordingly reduced the figure to one

of twelve {(12) yecavs,

e deceasced had been a Minister of weligion and had
in addition, caught in the ot. Jago High &Schocl, earning
substantial sums, which were credited to the dependency. Lie was
subject to transfer in hiis vocation as a Hinister of Religion
and on the evidence of lLeverend SHamuel Smellie this transtfer

could place him anywhere in Jamaica. Conceivably, a transfer



could place him where his services as a teacher weire not
required cir where the school that reguired his services was

so far remcoved from his base that it would not be economically
feasible four him to accept appointment or the expenses attendant

on his acceptance of the posv e.g. travelling, would substantially

affect hig earnings. We found that there was virtue in

Dr. Barnett's submission that the deceased ccoculd be posted where
the fringe benefits atitached to the post might not be as ample

as those provided for the HWorth Jtreet pasiocr. In such an

event his earning ability would be affected resulving in a
reducition of his contiibuition to the domestic consoriium and
thus the dependency. The learned tioial judge 1n arriving at thie
rultiplicand did not give consideration o or make allowances
for the uncerizinties as indicated above. We considered that
the justice of the case regquirved a reduction of 15% in the
multiplicand determined for the f{ringe benefits of wucilities
and rental and the conweibution from his salavy fxe&mteachingo
The award for lese of expectaticn of life was
abnormal it is therefore reduced to $3,000.00 for conformity.
The result therefore is that the appeal is allowed
and the damayes awarded in the court below vteduced as follcows:

ta) Under the Fatal liccidents .ict, ”um
of $715,730. minus 5374,025 = 5342,6%5,00

{b) Under the Law heform {Miscellanecous
Provisions Aco)

13 &y

expectation of life $3,000.00

(s}

i) Loss o

{ii) Damages in respect of deceased’s
loss of earnings in-*ithe lost
ym ars Q@ﬁ]‘x o 44,0,’

&

Total $467,544.00



the deceased's fathz

taxed.

the widow is $374,035.0¢

-7

Cf the Law Reform sct, award, the amount to go to

5.00 and the amount (o go to the eostate of

(923
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nterest on the pre-trial earnings of 209,36
% from leth Cctober,

<

0 at
1982 to vthh July, 1589,

appellant to have his costs of appeal agreed or



