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JAMAICA e

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS

SUIT WO. M91 OF 13993

BEFORE: THE HON. MR. JUSTICE RATTRAY, CHIEF JUSTICE (AG.)
THE HON. MR. JUSTICE BIWGHAM
THE HON. MR. JUSTICE PANTON

IN THE 4ATTER of an Application by
Private Ian Hugh Clarke for leave
to apply for an order of Certiorari.

Arthur G. Kitchin instructed by Messrs. H.G. Bartholomew
& Company for Applicant

Lennox Campbell instructed by Director of State
Proceedings for Respondent.

HEARD: 26th 3eptember, 1994.

RATTRAY, C.J. (AG.)

On the 26th September we refused this_application for
an Order of Certiorari by Private Ian Hugh Clarke to quash
the Order of the Chief of Staff of the Jamaica Defence Force
that the applicant be discharged from the Jamaica Defence Force

as from the 30th of April, 1993,

The applicant a private soldier in the Jamaica Defence
Force at the relevant time was serving in the First Battalion
of the Jamaica Regiment. On or about the 17th of July, 1992
whilst at Lathbury Barracks, Up Park Camp, he claims to have
accidentally discharged a round from his rifle into the roof
of the said Barracks. Consequent on this he was charged with
the offence of "negligent discharge” and taken before his
Commanding Officer, Lieutenant Colonel L.H. Graham, who
conducted a hearing in respect of the charge. He pleaded
guilty to the charge and was sentenced to serve forty-two
days at the Red Fence Detention Centre without pay. Subsequently,
after the serving of his sentence he read of his discharge

from the Jamaica Defence Force in the JDF Part I OQOrders
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Serial 185. He made Application in Suit M94 of 1992 for an
Order of Certiorari to quash his Order of discharge and on
the 156th February, 1993, the Full Court of the Supreme Court
issued the Order for which he had applied. He had not been
afforded a hearing in relation to the decision.

On the 23rd of April, 1993, he was summoned before
the Chief of Staff, Commodore P.L. Brady and given a hearing,
which resulted in his discharge from the Jamaica Defence Force
as of the 30th of April. This was recorded in Part I Orders
Serial No. 75 dated 28th April, 1%93. It is this Order which
he now seeks to have quashed by the issue of an Order of

Certiorari by this Court.

Counsel for the applicant, dr. Arthur Kitchin,

launched a double barrelled attack on the Order discharging

'Privété Clarke from the Jamaica Defence Force. Firstly, he

submitted that the Order was unlawful as being in breach of
the Defehive Act and Lhe Regulations made thereunder. Secondly,
heé maintained that the applicant having pleaded guilty and
served his sentence, the purported discharge was in breach
of the well established principle that a pexrson should not be
punished twice for the same offence - in other words, the rule
against double jeopardy.
Saction 22 (3) of the Defence Act provides =
"Except in putsuance of the sentence of a
Court Martial a soldier of the Regular
Force shall not be dischargad unless his
discharge has been authorised by Order
of the competent military authorities."”
The competent military authority in respegt of a charge of
"Misconduct®™ is the Chief of Staff (see Requlation 6(2) and
the Second Schedule Part II of the Defence Regular Force
Enlistment and Services Regulations 1962 (referred to hereafter
as "the Regqgulations”.))
An hAffidavit of the Chief of Staff discloses inter

alia that the application for the soldier's discharge was made
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by his Commanding Officer on the grcund of misconduct. The
Regulations are made by the Defence Board under the Provisions
of section 212 of the Defence Act which empowers the Defence

Board to make Regulations governing a wide area including -

"providing for matters required by this Act
to be prescribed”

and under sub-section (a) =~

"the enlistment of persons into and the
discharge of persons from the regular
force Dle L] - 3 w

Regulation 4 iefefs ﬁo the First Schedule as a form
of Notice Paper given to peksbns wishing to enlist in the
Jamaica Defetice Fdrce. Paragraph 12 thereof, which falls upder
the neaaiﬁg General $onditions of Engagement, reads as follows:

"You may be dischargéd at any time during
yaYr ehgagement by Order of a competent
militdry authdpity as a result of the
irregularities concerning your enlistment,
for misconduct, for unfitness on medical
grounds or for the benefit of the public
service."

Furthermore, by section 137(1) of the Defence Act, the Defence
Board Jis empowered tq maka rules of procedure -

“with respect to the investigation and trial
of and awarding of punishment for offences
cognisable by court martial, Commanding
Officers and appropriate superior
authorities . . . "

The authority of a Commanding Officer to proceed and deal
summarily with a charge against a private soldier is provided

by section 85(3) of the Defence Act and the punishment awarded

by Lieutenant Colonel Graham is authorised under section 85(3) (b) (i).

With respect to the discharge of the soldier, section

27 of the Defence Act provides -~

YA soldier of the regular force may be
discharged by the competent military
authority at any tims during the currency
of any term of engagement upon such grounds
as may be prescribed.”

Under Part Two of the Second Schedule of the Regulations

and by authority of section 6(2) of the Regulations, the Chief
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of Staff is the competent military authority “for the purpose

of authorising the discharge of a soldier® for reasons of

misconduct.

Thus we have the Regulatiohs @rOViding for misconduct
being a ground for discharge, and the Chief of Staff being the
competent military aﬁﬁhority being prescribed by the Defence
Board by virtue of the authority given to the Board to make
these Regulations by section 27 and section 212 of the Defence
Act.

In view of the statutory authority to Whicﬁ I have
referred, we found the submisgion of Counsel for the applicant'
challenging the order for discharge as being unlawful or in

breach of the Defence Act to be without merit.

We, therefore, had to consider whether the Order for
discharge was a punishment meted out by the Chief of Staff for

an offence for which the applicant was already tried and sentenced.

The general principles against what is generally called
"double jeopardy” are reflected in section 20, sub-section 8 of
the Constitution of Jamaica as follows:

“(8) No person who shows that he has been tried
by any competent court for a criminal
offence and either convicted or acquitted
shall again be tried for that offence or
for any other criminal offence of which he
would have been convicted at the trial for
that offence save upon the order of a
superior court made in the course of appeal
proceedings relating to the conviction or
acquittal; and no person shall be tried
for a criminal offence if he shows that
he has been pardoned for that offence:

Provided that nothing in any law shall
be held to be inconsistent with or in
contravention of this subsection by
reason only that it authorises any court
to try a member of a Defence Force for a
criminal offence notwithstanding any
trial and conviction or acquittal of that
member under service law; but any court so
trying such a member and convicting him
shall in sentencing him to any punishment
take into account any punishment awarded
him under service law,"
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Trus o soldier may o tried and senteaced unaef service lawiﬁnd
still be trieu fur the swne criminal offence by tne Cuu{;&”éut
the Ccurc shall, wihicn is mandatcry - "teke inte account the
puanishent awuarded adin undsr service law.”
fhe relevant Juestion avwever, in this spplication, is
waether tiae alscaarye ¢ cace applicant was oy virtue of a sentence
impesea oy the. Chief uf svafi, in-ocher words, .& separace punishmeat
te that awardedu LY the cummanding vfficer. o
Uncer the Lefence act the discharye of a sclaier may take
place in wifrerent circumstances scume of them completely detached
frim a consideration Of cny cifence. AS was stated Dy tneMCnieﬁmofﬂ\
‘Stafﬁ in his afficavai, the adalnigcratave instructions for \
procedures in relation o ulscharges of s&ldiers are contained in
Janmazica Lefence ¥Foree Stauding Urders. . The reasuns for discharge
in this cocument range frum "inefficiency® to counviction in a Civil
Court, and incluces uncer tac nead of "misconduct" a sculdier "who has

peen sentenced vy Court dvartial oy his Commanaing Ufficer to a periovd

of devention Of LoXLysgwo-days or lunaer.“MwInstruction_4(2Lwﬁtdhasi
| . "ihe applicatiun for discharge is to be ,w“”x 

accompdnlec vy the scldicrs conduct sheets
tugether wich cupies of civilizn convictions,
if any, It is ¢V be subnitteu immediately
afver tne vifence or series of vffences have
Leen Jdealt with."
fne guestion to be decidea is whether the cischarge Ly the
Chief of Scaff in these circumstances is a sentence or punishment in
respect vf an ofrence for whicn sentenhce 2nl punisiment nas alrgady
OEEN LRPUCSCL.
The decisiun tu discaarge the scvldier is not ancther
sentence, out & watermination that he is nct a fit and proper
persuil o remain in tae Jamaica ceience Force. Wwhereas, a Court
Martial is empowered as part of the sentencing function after a
heariny t. impose on any s.ldier 2 seantence f "discharge with !

igniminy from Her Xajaesty’s serxvice® (see secticn 7¢(l) «f the
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Jetence Act); neitner the Cumianding Officer nor the Chief of
Stafi as the cuipetent milicary avtnority is authorised on the
nearing £ & cilarye v wrdaer tine discharyge f the soldier.
indeed, the charyc in respect of this soldier was neard iy ads
cummanding wIricer. Tane Chicexr of Steff in deciding whether tu
discharye nlin or aor was .t hewring a caarye.

The procecdlngs leadlny oo the -lischargye are separate
and apart from the originel charge, convicti.n under wiich is wnly
relevant ac a later staye as an element affectlng wie gecisicn-
making 1o 4 separate enyuiry as v waether a soldier is & fit
persun to reisin in che Jamsica vefence Furce or sawuld be discharged.

For these reas: ns we concluded that «r. ficchin's
suoiissi ns were not welill tounded. we, tnercefore, refusea the
applicaticn for an Craer of Certicrari wne awarded costs to che
respon.dent.

Althougi no submissions were mace U us Ly cither party
wn the guestiun f the Courc’s jurisciction ia relaticn to the
decisions of wilitary autiiorities, we consider it appropriate to
take the Jpporuunity in this Jdudgment to inclcace our views
particularly as che previous apwlicaticn for an Order Of Certilxari .
1n Sulec myé of 15%2 azd oeen granted by a Full Court. In Council of
Civil Service workers and vtkers v, Minister £ tne Civil Service
1954 3 All Brnglanu repurt 9350 it was madae clear thac the guesticn
wnether o Jdecisiin or actiun wWas necessitated Uy tne reyuirenients
of naticopal security was non~justiciacle. (Lozd Fraser at page
942 Lord Scabmaan at page ¥435) more Jdirectly, nowever, as is stated
in Jualicial keview f Administrative Action ov S.A. DeSmith (4th
Biition page 1486) -

[

$pecial cunsideratiuns apply waere procedural
err.rs aave oseen committed oy auth.orities
administering wilicary uiscipline. The Courts
have always shown a marked aversion from
sceming to interfere with the yroceedings of
military authoritices except wanere che civil
rignts -f an inuividual have been infringed

1]
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There is abundant authority of respectable vintage ana
sufficicnt consistincy to support this proposition.

In re Manscergh (l§61) 1 £ & 5 pege 400 at page 406 -~
Cockburn C.J. stated:

"I guite agres that where thoe civil rignts

0 a persun in military service arz awifected

by ethe judgment of « militazry tribunzl, in
proncuncing which tne trisunal has wither

actec witihout juriscictlon ¢xr s exCeeded

its jarisdiction tnis Ccurt cugit Lo interfere

to proutect wnose civil rights, efsaple, wnere

tie rignts <f lafe, libercy or property are
invelved, aluhough I do not Rnew whether tns
latter case cuuld cccur. Here, howevel, there
was nothdng of the scrt, and the only matter )
invelved was the wmilitary stetus of the applicangs
& thing wnich depends entirely on the Crown,
seelng that every porson whe snters inte militery
service engeges to pe entircly at the will and
pleasure of the Sovereign.”

Mansargh was an application to the gueen’s sBench for an
Orcer «f Certicrari to bring up the judgnent of a Court Martial thet
it snould be gueshed cn the groeunde of lack ¢f jurasaiction of the
particuler Court iartial wnich tried tie applicant and dismissed
him frcm the Army.

In #, Vv Army Council ex parte Ravengeroft [1917] LIR

page 306 — the applicant for kanaamus, Colonel Ravenscroft complained

‘that regulations maae under the Army Ccouncil aAct 1888 in respect of

the procedure fur the holding ¢f a court of kEnguiry ana the giving
of netice to his nea net been comglied with, and obtained a rule
nisi for ¢ lendamus directed te the Army Ccuncil commending them
tc cause a Court of bnguiry to reassemble tC hear and determine his
case accoraing to law.

In cischarginy the rule nisi, Lord keading, C.J. stated
at page 307 -

"I have ne acuit that this Court as a Cavil

Cuourt has no power te intervene in matters

which concern military conduct and purely

military law affccting the rules and

regulatcivns prescribed for the quidance of

cfficers ©r their military discipline,
I am cntirely in accord with what willes, J
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said in the case of Dawkins v, Lord Rokeby
(4F & 506) - these are nis woras =

"It is clear that with respect to those matters
placed within the jurisdiction of the military
forces so far as soldiers are concerned military
men must determine them . . . . with respect to
persons who enter intc the military state who
take ier Bajesty's pay and who are content to
act under her conwmilssion, althcugh they do not
cease toe be citizens in respect cf responsibility,
yet they Gu by a coipact which is intelligible
end whicn reguires cnly this statement of 1t to
recammend 1t to the consideraticn ¢of anyone of
commensenss beccimes subject to military aiscipline
s+ o o they are subject to a test of law different
to that adqministered in Civil Courts.”

In Secrecary cf State £or war ex parte Martyn [(1949]

1 ABR page 242 the motion was for Certicrari to quash the decisicn
of a District Court iartial on the ground that the Court was nct
preperly convened., In refusing the application Lord Goddard C.J.

stated at page 243

"It is now suggested that we ought tc bring

up the Order of this Court Martial and guash

it on the ground that the Court had no

jurisdicticn to try the applicant. Once it

is conceded, as it nas been in this case,

that he was a scldier, a Court kiartial hnas
jurisdicticn to try him. If the Court Martial

in the present case has not coserved the proper
rules of procedure, that is & matter for the
convening officer,; and; if necessary, the Judge
Advocate General to deal witih it, but it is not

& matter for this Court, which can only interfere
with military courts c¢n matters of military law

in sc far as the civil rights of the soldier or other
person with winom the deal may be zffected. This
application really amounts to asking us to decide
that the members of the Court Martial were wrong

in heclaing that they had been convened in accerdance
witn the Rules of Procedurc,; but that is purely a
matter of military law and procedure and not une to
interfere with which this Court has any jurisdiction."

In tne cpplicaticn befurz us we are asked for an Order

A

which would establish the status of the applicant as stillibeing a
soldier in the Jamaica Defence Force. His civil rights are in no

way aifected.
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Although regrettably, we have not had the benefit of
afgument on this point and we dismissed the application for the
good and sufficient reasons already stated, had we been alerted
and submissions made, we are of the opinion that we would have
been justified in dismissing the application for the additional

reason which we have now addressed.

BINGHAM, J.

I agree.

PANTON, J.

I agree with the reaspus expressed by the learped

Chief Justice (Acting), and have nothing to add. -



