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BROOKS, J. 

Although Florence Dewdney died testate in the year 1968 and her will was 

probated, Florence's grand-children and daughter-in-law have brought a claim in their 

own names, asserting that they are the beneficial owners of a parcel of land which formed 

part of Florence's estate. The claimants also seek to have rescinded, a registered title 

comprising the said land. The registration, they say, was secured by fraud. 



'The defendants t:i the claim are Mrs. Enid Louise Brown-Parsons and her son Mr 

<:live hewman Mrs Bro~wn-Parsons is, however, the sole registered proprietor of the 

disputed land She is Florence's daughter and also a beneficiary of Florence's estate 

Despite the question-marks concerning their status as claimants and Mr 

Newr~ian's as a defendant, the Dewdney clan have secured a judgment againsl Mrs 

Brown-Parsons and Mr Newman This occurred when Mrs Brown-Parsons and her. 

previous attorneys-at-law arrived at an impasse. That situation resulted in her failure to 

meet deadlines set at the Case Management Conference. The statements of defence were (3 
struck out as a consequence and judgment entered pursuant to an application to a. judge of 

this court. An application to set aside the judgment was rehsed and that latter decision is 

the subject of an appeal to the Court of Appeal. Mrs Brown-Parsons now7 seeks a stas, of 

execution of the judgment pending the appeal being decided. 

The questions to be decided are what principles govern the consideration of the 

application for a sta,y and whether the judgment should be stayed in these circumstances 

Applicants' submissisns 

Miss Cumrnings, on behalf of I'vfrs. Brown-Parsons, submitted that if the judgment 

was enforced and the defendants were successful in their appeal then the appeal would be 
9 

rendered nugatory. The main reason behind that submission was that the Dewdneys 

have, through their attorneys-at-law, threatened to demolish Mrs. Brown-Parsons' house 

Members of the Dewdney family have also entered the land and cut h i t  trees growing 

there. It is said that they are likely to cut other trees if not restrained by the court. 

Miss Cummings also submits that: 

1 .  The appeal has a good prospect of success. 



2. A stay will not result in any detriment or prejudice to the Dewdneys. 

Respondent's Submissions 

Miss Archer's submissions, on behalf ofthe Dewdneys, may be summarized thus: 

1. It is rule 42.13.of the Civil Procedure Rules (CPR) which governs this 

application. That rule requires evidence of developments which could not 

have been put before the court prior to the judgment being delivered. There is 

no evidence of any such development supporting this application. 

2. The court does have an inherent jurisdiction to control its process which 

includes the power to grant of a stay of execution of its judgments. To benefit 

from the court's discretion to grant a stay, however, the applicant must show a 

level of hardship which meets the standard required by the court. The 

applicant must also show that his appeal would be stifled if the stay were 

granted. 

3. Mrs. Brown-Parsons has not met the required standard and therefore the 

application should be refused. 

c) In support of her submissions, Miss Archer cited paragraph 71.38 of Blackstone's 

Civil Practice 2004 and Hammond Suddard Solicitors v Agrichem International Holdings 

Ltd. [2001] EWCA Civ. 2065 (delivered 18/12/2000). 

Bases on which a stav mav be granted 

Jurisdiction to grant a stay of execution 

Although Miss Archer conceded that this court has an inherent jurisdiction to stay 

execution of its judgments, I found, in preparing this opinion, that the matter was not as 

definitive as I had first assumed. It has long been the law that the mere lodging of an 



appeal does not operate as a stay of the order or judgment of the court. So i t  was., hi: 

v~rtue of section 21 ( 1 )  (a )  of the Judicature (C,oufl of Appeal) Rules 1962 and so it IS, by 

virtue of rule 2.14 of the Court of Appeal Rules 2002 which replace the 1962 ruies Rule 

3 14 presently gives authority to the Court of Appeal to order a stay: if ~t is so minded 

What however gives this court the power to stay execution of its orders or judgments," 

By rule 42.13 of the Civil Proceciure Rules 2002 (the CPR) a judgment debto: 

may apply to this court for it to stay execution of a judgment or order which it has made 

The rule states as follows: 

"A judgment debtor may apply to the court to stay execution or other 
relief on the grounds of - 
(a) matters which have occurred since the date of the judgment or 

order; or 
(b) facts which arose too late to be put before the courf at trial, 
and the court may grant such relief, upon such terms, as it thinks just" 

The term "judgment debtor" is not defined in Part 42 of the CPR. It is, however 

defined in Part 43 (for that Bart) as meaning, "a person who is liable to enforce~nent 

under (a) judgment or order, even though the judgment or order is not a money 

judgment". (See rule 43.1 .) The English Civil Procedure Rules have a simiiar. though 

not identical, provision to rule 42 13. RSC 45 11 stipulates: $3 
"Without prejudice to Order 47, rule 1, a party against whom a judgment 
has been given or an order made may apply to the court for a stay of 
execution of the judgment or order or other relief on the ground of matters 
which have occurred since the date of the judgment or order, and the court 
may by order grant such relief, and on such terms, as it thinks just " 

It may be appropriate, in the absence of any inconsistency between Part 42 and 

Part 43 in the application of such a definition, to apply the definition to rule 42.1~3 for 

these purposes. The filing of the appeal could be termed a matter which has occurred 

since the date that the judgment was delivered in this case. There magJ therefore be a 



basis under rule 42.13 for the grant of a stay of execution. Despite the finding to that 

effect in P'zer Ltd. Medimpex Jamaica Ltd. and others (CL 2002 / P 040 unreported) a 

decision which I delivered on 4" July 2005, 1 have much reservation about a finding that 

the filing of the appeal was contemplated, in this context, as being a matter which 

occurred since the date of the judgment. 

If the construction of rule 42.13 is found to be too strained, then enquiry may be 

made as to whether this court has a general power to grant a stay of execution of its 

0 judgments and orders. This power would, if it exists, be a part of its inherent jurisdiction 

to control its process. Section 27 of the Judicature (Supreme Court) Act declares this 

court to be a superior court of record. It may exercise all the jurisdiction, power and 

authority of the several courts which it replaced in 1880. There has, however, been some 

difference of view in the decided cases in this country as to whether the power to grant a 

stay exists. 

In Brown v Trelawny Parzsh Council (1967) 10 J.L.R. 213, counsel for the 

Plaintiff submitted to Smith J. (as he then was), that "any judge of the Supreme Court has 

c) an inherent power to make an order staying the execution, for a time fixed by him, of any 

order which he makes". The learned judge did not accept the submission as valid. He 

expressed doubt as to whether any such jurisdiction existed. After assessing the 

reasoning of Lord Esher, N1.R. in Atlorrzey-General 17 Emerson [I8891 24 Q.B.D. 56, 

Smith J. opined at page 218 D-E, that whereas the English courts seem to derive their 

power to stay a judgment, from 0. 58 r. 16 of their then rules, a Supreme Court judge in 

Jamaica probably had no such power 



The val~d~t!. of Smtth. J's, reasontng o n  other aspects of his fincilngs, was 

.,;r:pressly doubted b!; a majority of the Court of Appeal in ld~tcheli 11 llahdo~rh nr~d 

others, SCCA 95/200 1, an unreported decision deIivered on 25!10/200 1 Langin, 3.  A 

stated at page 18, that the decision in Brown Trelawyi Par~sh Council was made pel- 

~ I ~ ( - L ~ T - I L ~ I T ?  and shouid not be followed It 1s implicit in the reasoning of Forte, P at page 

1 I of his judgment in A4itchell that he accepted that a judge of this coun has an inhercnl 

jurisdiction to grant a stay of execution of a judgment 

That this court has such a jurisdiction was the specific finding of Swaby. J .A  (J 
sitting as a single Judge in the Court of Appeal in Shields v Graham (1974) 12 J.L.R 

1497. Me said at page 1498 H -I: 

"In the absence of a pending appeal the application for a stay of execution for 
six weeks to enable the appellant to fiie her appeal made to the trial judge in t h ~ s  
case was invoking the inherent jurisdiction of the court below, or statutory 
powers. not being those of the Court of Appeal Rules, 1962 " (Emphasis added) 

The learned judge of appeal cited paragraph 49 of Vol. 16 Halsbury's Laws c!j 

fingland 3rd Edition, to supporl his view that such an inherent power existed. The learned 

editors of that work then said. 

"49 Stay of Execution (the court) has an inherent jurisdiction over all 
judgments or orders which it has made, under which it can stay execution in all 
cases - Polrnr v Gray, Sturla v Freccza (1879) 12 Ch D 438 either for a definite 
or unlimited period - see hdmine am' General h41rtual L!fe Assurance S'ociet~l I )  

Feltwell Fen Second Dzsfnct Draznage Board, [ 194 5 )  K. B . 3 94 " 

That opinion by the learned editors, was criticized in London Permanent Benefit 

Building Society v deRaer [I9691 1 Ch. 321, [I9691 1 All ER 372. Plowman, J 

examined the cases cited by the learned-editors and concluded that they did not support 

the proposition then stated in Hnlsbz~ry's. Since that time, the learned editors have 



modified their statement of the law. At paragraph 195 of Volume 17 (1) of the 4th 

Edition (Reissue) of their work, they say: 

"The court's power to stay proceedings should not be conhsed with its power to 
stay execution of a final judgment or order. The court has an inherent jurisdiction 
to control its own proceedings.. .The court does not, however, have an inherent 
jurisdiction over all judgments or orders which it has made under which it can 
stay execution in all cases. On the contrary, the court's inherent jurisdiction to 
stay the execution of a judgment or order is limited in its extent, and can only be 
exercised on grounds that are relevant to a stay of the enforcement proceedings 
themselves and not to matters which may operate as a defence in law or relief in 
equity, for such matters must be specifically raised by way of defence in the claim 
itself.. . .The court has no inherent jurisdiction or other power to stay or suspend 
the execution of a judgment or order for possession of land against a trespasser." 

There have been judicial differences of opinion on this issue both in this country 

and in England. Their Lordships in the Privy Council have however weighed in on the 

dispute. In the case of Bibby and another 17 Partap and others (1 996) 48 WIR 3 7 1, in an 

appeal from Trinidad and Tobago, their Lordships have provided guidance on the issue. 

Unfortunately, no cases were cited to support the particular point. Their Lordships said: 

"Under English law a court of first instance which grants relief, whether 
interlocutory or final, has an inherent power to suspend ("stay") its order 
until an appeal or would-be appeal to the Court of Appeal is disposed of. The 
Court of Appal has a like jurisdiction. The existence of these parallel 
jurisdictions is assumed, and thereby confirmed, by RSC Order 59, rule 
13(1). . . (Emphasis added) 

Their Lordships then quoted the rule, which is in very similar terms to rule 2.14 of 

our Court of Appeal Rules 2002 and of similar effect to the then Order 59, rule 22(1) of 

the Rules of the Supreme Court of Trinidad and Tobago. It should be noted that the 

equivalent in the present Civil Procedure Rules of England is rule 52.7. Although it is 

not a decision on appeal from Jamaica and therefore not binding on this court, the 

relevant legislation in both countries is materially indistinguishable and so the decision is 

highly persuasive. It should be pointed out that there is no longer a requirement to 



exhaust the remedies available at first instance before applying to the Court of Appeal for 

a stay ~ i - .  executior~ pending appeal (See rule 2 11 (1)  (b) of the Court of Appeal Rules 

2002 and Thornus 1 1  innis SCCA 99/05 (delivered 14/2/06)). 

There have been recent decisions in this court which lend me assistance in this 

exercise The first is that of Sykes, J. in In Ihe matter qf DyoN Insurance ('0. I,id f j ~ t  

Liquidation) HCQ 1267 of 2005 (delivered 3/8/2006). The other is a decision of 

Anderson, J .  in Stewart 17 Issa and ot/?ers HCV 5004 of 2007 (delivered 24/3/2009) In 

both these cases the learned judges considered the basis for the jurisdiction to grant. a stay 3 
of execution. Sykes, J, in the course of deciding to grant a stay, said at paragraph 10: 

"We are now at the stage where the following principles are not in doubt: 

a a court of first instance and a Court of Appeal have concurrent oriyina! 
jurisdiction to take such steps and make such orders as are necessary t c )  
ensure that the court's judgments are not made valueless by an 
unjustifiable disposal of the assets.. . " 

Anderson, 3 .  at pages 6-7 also sought to set out guidelines. He said: 

"From these passages a number of usefbl rules can be recognized: 

1 .  The grant of a stay lies within the discretion of the court; previous 
indications as to hovi7 that discretion has been exercised are instructive. 
but not prescriptive and each case will depend on its own unique ;3 
circumstances;" 

Based on the dicta in the cases of A4ztchell v Dahdouh, Bihhy v Parlap, Qvoll 

Insurance and Stewart v Issa as well as the long established practice in this court of 

granting stays of execution pending appeal, exercised in innumerable cases, I find that 

there is an inherent power which this court possesses and which 1 may exercise, to stay 

execution of a judgment in an appropriate case. 



Considerations for the exercise of the discretion 

Our Court of Appeal, in the case of Flowers, Foliage and Plants of Jamaica und 

ors. 11. Jamaica Citizens Bank Ltd. (1 997) 34 J.L.R. 447, has adopted the position that an 

applicant for a stay of execution, no longer has to satisfy the court that if the damages and 

costs were paid, there would be no reasonable prospect of recovering them if the appeal 

succeeds. The court, accepted the principle that, "if a defendant can say that without a 

stay of execution he will be ruined and that he has an appeal which has some measure of 

cj success, that is a legitimate ground for granting a stay" 

Traditionally, there have been two principles which must be borne in mind at all 

times, when considering a stay of execution. The primary one is that a successfU1 litigant 

should not be deprived of the h i t s  of his judgment (The Annot Lyle (1 886) 11 P. 141 at 

p. 146). The second is that the court ought to see that a party exercising his right to appeal 

does not have his appeal, if successful, rendered nugatory. (See Wilson t7 Church (no 2) 

( 1  879) 12 Ch. D 454 at p.458-9). 

In recent years the approach of the court, has been more holistic. In Winchester 

Cigarette Machinery Ltd. I>. Payne andAnor. (No 2) TLR ( 1 5 ~  January 1993), it was held 

that it is now a matter of applying common sense and the balance of advantage. The 

starting point, however, will be the first traditional principle stated above. In Hammond 

Suddard, cited by Miss Archer, the English Court of Appeal stated, at paragraph 22, that 

in approaching the issue, the court should look at all the circumstances of the case and 

make a decision whch will avoid injustice .. Clarke, L.J. said: 

"Whether the court will exercise its discretion to grant a stay will depend upon all 
the circumstances of the case, but the essential question is whether there is a risk 
of injustice to one or other or both parties if it grants or refuses a stay. In 
particular, if a stay is refused what are the risks of the appeal being stifled? If a 



stay IS gramed and the appeal fails, what are the r~sks  that the respondent will bt  

unable lo enforce the judgment9 On the other hand, if a stay rs refused and the 
appeal succeeds. and the judgnlent is enforced in the meantime what are tht nsl,, 
of the appellant being able to recover any rrlonies paid from the respondent?" 

I shall adopt the approach recommended by the iearned Law Lord 

The a~olicaction of the principles to the instant case 

I f  thc s f q  IS r<fiased whaf are the rr.~k,r clj rl?t. appeal hezng snfled? 

The major fear that Mrs. Brown-Parsons has, according to h4iss Cummings, is  

that the house, which Mrs Brown-Parsons has occupied (personally or otherwise) for 

over thirty years, is at risk of being demolished In addition there is, submitted Miss 3 

Cummings, a real prospect of fruit trees on the disputed land being cut down There is 

also an order for the certificate of title to be rescinded. None of these developnlents 

could directly prevent the appeal being prosecuted. Mrs. Brown-Parsons has not 

provided any evidence of the appeal being stifled as a result of the execution of the 

,judgment. This consideration is resolved in favour of the Dewdneys 

If the s fqa  rs granted and the apeal.fart'J, ull?at are the vlsks thr  the L)en~dnevl 
 ill be tmahh to enforce the judpzenf 7 

The Dewdneys have pointed out that order fe) of the judgment restrains Mrs. < w -7 
Brown-Parsons from "selling, transferring or otherwise disposing of the disputed land". 

To stay that aspect of the order may well pose a risk to the judgment being enforced, if 

the land were transferred to a third person. I accept that that aspect should not be stayed 

There is no other risk of a delay in execution permanently depriving the 

Dewdneys of the fruits of their judgment. The appeal, as I understand it, is a procedural 

appeal. The result is likely to be very quickly known. If the claim is to thereafter 

proceed to trial there will, however, be a longer wait. 



It is not contested that the disputed land has been used for the burial of family 

members. The major drawback to a delay in execution is that, in the event of a death in 

the family, burial could not take place on the disputed land without Mrs. Brown-Parsons' 

consent. In all the circumstances this question, despite the drawback just mentioned, 

should be resolved in favour of M s .  Brown-Parsons. 

If a slay is refused and the appeal succeeds, and the judgment is enforced in the 
meantime, what are the risks of the appellant being able to recover compensation for  an^^ 
loss suflered by Mrs. Brown-Parsons? 

0 Execution of the judgment carries with it the very real prospect of Mrs. Brown- 

Parsons' home being destroyed, or at least severely damaged. Such a result was 

promised by the attorneys-at-law representing the Dewdneys. Although it has not been 

said that the Dewdneys would not be able to compensate her for that loss, in the event 

that she were successful in the appeal and at the hoped-for trial, common sense calls for 

avoiding the loss in the first place. A similar reasoning applies to the other major remedy 

secured by the judgment. Why should there be the administrative exercise, and the cost 

associated with it, of rescinding a Certificate of Title, which, if Mrs. Brown-Parsons 

C) prevails, would have to be undone? The cutting of trees carries with it other 

considerations for the environment. Once cut, trees are not normally quickly replaced. 

This consideration is resolved in favour of Mrs. Brown-Parsons. 

The prospects of the appeal being successfil 

Although not mentioned by Clarke, L.J. as one of the considerations, the 

prospects of the appeal being successful should be one of the considerations in a 

common-sense approach to an application for a stay. Even if the questions were all 



answered in favour of the appellant, should a stay be granted in the face of a patentl~. 

hopeless appeal? It is my view that that would not be consistent with avoiding irqjustice 

11 seems to me that a number of things are in favour of Mrs Brown-Parsons being 

allowed to defend this claim, not the least being the status of the claimants. Ailother is 

the appropriateness of order (g) of the judgment. which placed the disputed land in the 

control of two of the Dewdneys in trust for the rest of the family. One cannot help but 

wonder what is the status of Florence's personal representative, since it is Florence's 

estate which is said to be the victim of Mrs. Brown-Parsons' alleged actions. These ;3 
points have not been pleaded in the statement of defence and no interlocutory point was 

taken in respect of the former, but the court may allow h4rs. Brown-Parsons her day in 

court if reasonably possible. 

C'0sr.s 

The Dewdneys have complained that none of the orders for costs, made thus far, 

have been met. Miss Gummings has pointed out that none of the costs have su far been 

agreed or taxed. In my view Mrs. Brown-Parsons being the owner of real property in 

Jamaica has an asset which may be used to offset, if needs be, orders for costs. The issue 
13 

of costs does not deprive her of her entitlement to pursue the appeal. 

Conclusion 

As a superior court of record this court has an inherent jurisdiction over all 

judgments or orders which it may make. In order to prevent appeals from its judgments 

being rendered nugatory, it may stay execution of any such judgment or order, pending 

appeals therefrom 



In the instant case, a stay of execution is the order most likely to avoid injustice. 

Mrs. Brown-Parsons would suffer greater prejudice if the judgment was executed, and 

she was later to prevail, than the Dewdneys would suffer if there were a delay in the 

enforcement of a judgment, which was eventually upheld. A stay should accordingly be 

granted. 

The order therefore, is as follows: 

1. The final judgment in this claim, handed down on January 21, 2009 is 

hereby stayed pending the determination of the appeal from the decision 

of Sinclair-Haynes, J.; 

2 .  The Defendants are hereby restrained, whether by themselves, their 

servants andlor agents from selling, charging, transferring or otherwise 

disposing of the land comprised in Certificate of Title registered at 

Volume 1266 Folio 709 of the Register Book of Titles; 

3. Costs, to be taxed if not agreed, shall be costs in the claim. 




