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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
éﬁir C.L. D46/93
mimm DEXTRA BANK & TRUST COMPANY LIMITED PLAINTIFF

AN D BANK OF JAMAICA ‘ DEFERDANT

R. Mahfood Q.C., D. Goffe Q.C. and Susan McGhic instructell by Hynts
Flatcher and Gordon for plnint.iff

Dt. K. Rbtttay, Q‘CQ, Di mthcad QOCQ & M&l“ Lﬁyﬁ mtmcm hy
Pamala Htight fot defendant,

HEARD: 28thg 29th, 30th June and lst and 7th July, 1994
DETERMINATION OF THE RIGHT TO BEGIN

HABR1SON J,
This s an application to determine wiidch of the portiss should begin.
The pladntiff fssuved its chequa for the sum of US $2,999,000.00 in

bavout of the defondant on the 20th day of Japuary 1993, and delipered it om the

said date. The defendant lodged the choque to its account. ' The plaintiff allages

thot it issucd its cheque with the intention of making a loan to the defendant,
but at the time of issuance, it was opersting under a mistaka of tact. nmnély.
"that it was making a loan to the dofendant in exchange for and :l.h consideratien
of a promissory note." It recaived the promissory note in the nama of the ’

The plaintiff alleges that it retained its property 1n the said
cheque and the defendant by lodging the cheque to its account wtoj#:gly converted
it to the defendant's own use and is therefore ligble to the pln:l.#xt':l.ff in
conversion and alternatively, for monay reccived for the use of t;m plaintiff,

The defendant contends that its agents bought the clmqhe in the
ordinary course of business as foreign exchange purchases and it credited the
accounts of the said ggents, w:l.th the equivalent awount, in Jamnﬂ:an currency,
thereby giving consideration for the said chaque; that the plaint@:lff ratained
no title in the cheque, baving divestad itself of its title by ﬁsumg tha
choque in the name of the defendant and relinquishing its posmdion for dalivery
to the defendant; and that a presumption arose t.hat the dcfendand had title in
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the choque when the plaintiff issued it in the name of the defendant.

Mr. thfood for the plaintiff alleges that the plaintiff retained
éiéie to ﬁﬁn said cheque and atd not losc it merely because it issued the
cﬂ&que in the name of tha defendant and with the intenticn of making a loan
to the*deféhﬁa#ﬁ; that tﬁe defendant would need to prove that the plaintiff
}99: title to the cheque, that it acquired title from the pers&n from whom
théy purchased fhe cﬁeqde; tﬁat titig c¢ould only have passed to the defendant
if their agents acquired eithhr a valid or voidable title;, whiéh they did
ot and therefoke the defendant wrongfully converted the plaintiff's cheque
to its use. He maintained that the defondant having admitted receiving the
plaintiff's cheque, the property in which remained with the plaintiff,
without any authority to do so it is guilty of conversion a tort of strict
liability and is obliged to begin in disproof of its act of conversion and
money reccived for plaintiff's use,

Dr. Rattray for the respondent replied that a prima facie presumption
exists that the property in a cheque passes to a payee in whos# name a
cheque is issued and that the payce has given value therefor; thnt the
defendant gave value for the said cheque that defendant is decmed to be the
holder for value cven previocusly and the plaintiff would have to show, as
drawer of the cheque, that no value was given; that having signed and given
up possession of the cheque a valid and unconditional delivery 1is presumed
by the Bills of Exchange Act, on the part of the plaintiff; thﬁt the plaintiff
needs to prove that it intended to make a loan; that the dafendsnt denies that
the cheque is the plaintiff's or that the plaintiff retained any title or
property in the cheque; that even if induced by fraud property in the cheque
passes on delivery even by a messenger or a rogue - the title is voidable -
the cheque is valid in the hands of a bona fide purchaser for falun; secing
that the plaintiff alleges a wistake of fact the onus is on the plaintiff
to prove that mistake, that it was mistaken as to the precise #dentity of .
the defendant and that such identity and that of the messengerivure of funda-
mental importance; that all the issues of fact are not on dcfe#dant, and on_ the
pleadings the onus of proof on several issues is on the plaintiff who should

accordingly begin.




Each counsel relied on authorities in support of his conteution.
Usually in a civil case the plaintiff begins. However, the nature
of the pleadings may influence that procedure. |
<;,> The author in Odgers' Principles of Pleading and Practice, 22nd Edition
at p. 286 states,

"Normally the plaintiff will begin by 'opening his
case' but this depends to a large extent on the
pleadings, for where the burden of proof of all the
issues in the action lies on the defendant he will
invariably begin, 1If the burdem of proving but
one issue be on the plaintiff, it does not matter
that there are others which 1ie on the defendant;
the plaintiff will begin unless thd judge other-
wise directa.“

(l;\ This is substantially similar to the recital of Order 35 rdle 7 of
the Rules of tha Suprema Court (England).

In Phipson om Evideﬁce, 14th Edition, paragraph 4-07, the guthor
states, that the bﬁrden of proof,

“rests upon the barty who would fail if no
evidencc,aé all .... were given on either
", and in
paragraph 4-07,
"“The above rule os to onus probandi holds not
. only as to matters which are the subject of
(i\”x exprass allegation ...."
) The question of who shall begin now arises.

This Court will therefore bove to look at the pleadings and apply the
test -~ “how would judgment be entered on these pleadings if no e&idence at all
were given on either side" - (see Odgers', supra, page 287) - in orxrder to
determine who shall begin.

The tort of conversion is a dealing with the goods of another in a
manner inconsistent with the right of the person entitled to such goods and

( \g with an intention to exercise dominion over them - See Clerk & Lindsell on
Torts, 16th Edition, paragraph 22.67. Lord Diplock in Marfani & Co. Ltd.
vs Midland Bank [1968] 1 WIR 956, said

YAt common law one's duty to one's neighbour who is

the owner of, or entitled to possession of 2ny goods

is to refrain from doing any voluntary act ia tclation

to his goods which is a usurpation of his proprietary

Or pOSSQSSOl’y rights m thm -o....--....-uao-.-'-.co
This cduty is absolute; he acts at his peril.”
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Ignorance of the title of the true owner of goods is not a defence.
The defendant will only succeed in conversion in the normal case, if he
shows cither that he had a valid title or a voidable title - that had not
been avoided.

By its pleadings in the instant case the plaintiff alleges that the
defendeut converted the said cheque to its own use by lodging it to its
defendant's account ™in violation of the Plaintiff's proprietary legél
rights,” bacause the cheque remained the property cf the pldintiff. Up to
this point, the onus of ptoof restnd on the defendant.

The defendant in its further smended defence denied that it wrongly
deprived the plaintiff of its cheque, and stated that the cheque was not
the property of the plaintiff; that the cheque was made payable to the
defendant as was intended by the plajntiif who was not mistaken as to the
identity of the defendant and the plaintiff caused delivery tc¢ be made,
consequently it retained no title to the said cheque. The deféndant, in its
said pieading relied on the Bills of Exchange Act, section 21, to allege
that the plaintiff was divested of title tc the cheque which title vestad
in the defendant on the issue of the cheque in the name of the defendant and
subsequent delivery tc the defendant.

In its further amended reply, the plaintiff alleges, at paragraph 4,

"In reliance on infcrmation it had receivad
from Messrs. Michael Phillips and John Wildish
and acting on a mistake of fact, the Plaintiff
issued its cheque no. 4949 for US $2,999,000
drawn on its acccunt with the Royal Bank of
Canada in New York, payable to the Defendant, |
which the Defendant lodged to its account
with Citibank for its own use and benefit.”

and at paragraph 5,
M eeeeesss the Plaintiff retained title to the
cheque as the Plaintiff issued the cheque under
a mistake of fact, namely, that it was making
a loan to the Defendant in exchange for and in
consideration of the issue of a promissory ncte
by the Defendant.”

This pleading by the plaintiff that it "retained title to the
cheque as (it) issued the cheque under a mistake cf fact,” is a statement
cf mixed fact and law and is incorrect; as a general rule. It is a
premise raescrted to by the plaintiff in its pleading to grcund its asser-
tion that it retained title and therefore the cous is one the defendamt to

prove that the plaintiff lost its title.
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Where goods are delivered under a mistake of fact title may or may
not pass depending on the intention of the party in whom title resides
at the time of such delivery. If title passes under a valid or voidablae
contract, any subsequent dealing with the goods may pass a good title; a
void contract cannot pass title.
The attitude of the common law to mistake, was discussed in
'Chashire Fifoot & Furmstoms'; Law of Comtract, llth Edition, at paga 238,
"The majority of cases in which the question
of unilateral mistake has arisen have been
cases of mistaken identity ..... Suppose
that A, pretending to be X, makes an offer
to B which B accepts in the belief that A
is in fact X. In subsaquant procaeedings
arising out of this trausaction, B allages
that he would have withheld his acceptance,
there is, as a matier of pure logic, no
corraspondence beiween offer and acceptance
and therafore thare should be no contract.
Nevertheless, outward appearancas cannot be
neglectad, and the prims facie presumption
applicable to this type of case is that,
despite the mistake, a contract has been
concluded batween the parties. The onus of
rebutting this presunption lies on the party
who pleads the mistake.“

In the justant case, the plaintiff has pleadad, a mistake of fact on its

part. The pleadings show that the said mistake of fact was probably induced

by the forgery and fraud of several persons.

In Hardman vs Booth (1873) 1 H & C 803, the plaintiff acted under
a mistake of fact induced by the fraud of a clerk; no title passed and there~
fore the plaintiff succreded in his suit for conversion.

Ip Cundy vs Lindsay (1878) 3 App. Cases 459, the plaintiffs also
acted uuder a wistake induced by a rogue Blenkarn; no title passed and the
plaiatiff succeeded in the House of Lords in conversion.

I Phillips vs Brooks [1919] 2 K& 243, the plaintiff acted under a
mistake of fact induced by the fraud of a rogue North; the title in a ring
passed; the countract was voidable i.¢ valid until avoided. The plaintiff
failed in conversion. In Ingram vs Little ]1969] 1QB 31, involving the
fraud of a swindler, no property in the sale of the motor car passaed.

In Lewis vs Avery [1972] 1 QB 198, the Court of Ajzpeal held that
despite the umistake, the plaintiff owner of the car had concluded a contract

with the rogue and title passed. /
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In Hidlanﬁ Bank vs Brown Shipley [1991] 1 Lloyd's Law Reports, 576;
[1991]:2 Ail ER 690 - in which the cases of Cundy vs Lindsay, Phillips vs.
Brdbks, Ingram vs Little and Lewis vs Avery were referred to, it was Held that
despite the fraud committed on the plaintiff b#nks, bankers" drafcs issued
by thom were held to have validly passed title to the defenﬁant;- who con-
sequantly committed no convetsion.

The existence of title in the said ;ﬁcéﬁe, in the instant case, falls
therefore te be determined not merely at the time defendant Bank of Jamaica
came into possession of it, but moresc, as the cases demonstrate, at the time
of the rramsaction betwecn the plaintiff Dextra Bﬁnk and the perschs vho
held themselves ocut as agents of the said defendent, and thexeby effacted
the misteke of fact in the plaintiff bauk. One may not by claiming in
conversicn, which pre-suppcses the existence cof title in the claimant, assume

that title remplos, because the vrry circumstances that existed at the time

that the cheque was issued under a mistake of fact cculd have csused title

to pass.

The mere allegation ¢f conversicn, which was traversed, is. thexefore
noct the determinant as to who shall begins. 1f due to the the mistske
of fact title passed frcm Dextra there can be no snbsequént conversion as
allegnd - tc give rise tc liability in the defendant E.0.J., and thereby
cblige it tc begin.

In ad&ition to the coomon law approach, the statutory ptcvisions
of the Bills of Exchange Act, as relied on by ccunsel for the defendant
are helpful.

Section 21 reads, inter alia,

“"Every contract on a bill, whether it be the
drawer's, the acceptor's or an indcrser's is
incoemplete and revcceable until delivery of the
instrument in crder to give effect thereto: ...
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As between immediate parties, and as regords a
rencte party other than a holdexr in due course
the delivery in order tc be effirctual ~

(a) must be made elther by or under the
authority of the party drawing,
accepting ¢r indorsing, as the casz may
be;

() may ba shown to have been conditional or
for a spacisl purpcse cnly, and not for
the purpcse by transferring the proparty
in the Bill.



But i1f the bill in the hands of a holder in due
course, a valid delivery of the bill by =1l partics
prior to him 8o as to make them liable to him is
conclusively presumed,

Where a billl is no longer in the possessica of a
party who has signed it as drawer, acceptor or
indorser, a valld and unconditional delivery by
him is presumed until the contrary is prasumed.®

Furthermore section 27 provides,; inter alia,

"Where value has at any time been given for a b;ll
the holder is deemed to be a holder for value as
regards the acceptor and all parties to the bill
who become parties prior to such time,"

By the Bills of Exchange Act, a preshmption prbbably exists in favour
the defendant, Bank of Jamaica, which has pleaded that it gave valde for the
cheque. The presumption is that the defendant, having given value for the
sald cheque is deemed to be a holder for value; there was a delivery to it
by the plaintiff bank; see Diamond vs Graham [1986] 1 WLR 1061, as also the
pleadings.

The defendant Bank of Jamaica may therefore be presumed to have had
title to the cheque, being a holder for value, the cheque having been issued in
its nane and delivered by the plaintiff bank, This presunption may be rebutted.

Section 27 of the Act is identical to the England Bills of Exchange
Act 1882, scection 27 (2), which was comsidered and interpreted in Diamond vs
Graham supra. Secc alsc Lipkin Gorman vs Karpnale Ltd. et ai [1992] 4 All
ER 512,

In o far as the defendant in Seldon vs Davidscon [1968] 2 All ER 755
was held to bear the burden and bad to begin, the facts show that he admitted
receipt of the moneys, and there boing no presumption or other factors in his
favour, be had to displace the prima facie obligation that existad that he
had to repay moneys received.

In the instant case, there is nc presumpticn that ~Fen the pluintiff
bank drew and delivered its cheque, ne title passed from the plaintiff, as
submitted by counsel for the plaintiff. At its lowest, at Common law title
may or may nct have passed. On the comtrary, on the pleadiugs, the admitted

existence of a mistake of fact placed an cbligation on ik plaintift to

discharge the burden of proof that exists. In adaiticn, 2 presumption




that ariscs under the Act remains, until displaced by the plaintiff;

C\) For the sbove reasons, this Court holds that the plaintiff bank:shmxlci boagin.

S




