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BINGHAM .

These consolidated claims are the result of a motor vehicla coilision which
occurred on the 18th February 1982 uabout 10.30 a.r. It iuvelved a Toyora Celica
motor car veglstered D 3897 owned by the first pleintdf( Dr. iuaik Doordar aad driven
by her hmsbaud the eerond plainulff Lerrick Yyron zad = Mack Trucl rugistered GA 1047
ownad by ths Jefendant Smirh's Truck Scxyvicee Limited and driver by the Jeferdant
Clement Carrlck. The collision took place wn the wain road leoading trom the
Oracabessa to Port Maria at a sectionm of the road kucowm as Race Course at which polut,
there is an "S" curve within which the road is straight for a distarnce which varied on
the evidence between 126 and 250 feet. As a consequence of the ccilision the motor

car was badly damaged with the major portion of the damage being concentrated on tihe

right side of the vehicle.

Patrick Byron the brother of the driver of the moZur car und 2 pissouger seated
to the right recr of that vehicle on impact suffersd ¢ broken veck waleh jproved fotel.
Derrick Byron and the other passenger Eukep i:veen who wag seated in %he right front
seat alsc receivad injuriss. Arlaing thereiiroa thrce cctions were launched in negii-

gence claiming damages against the owner and driver ol thce Mack Tyuck.

It 1s common ground from the evidence that the collilsion cecezred on the
straight section of the main road bestween the two corrzvs. It is slco not in

dispute that ¢ive Mack Truck was i ¥he act of ¢vertaking a stationary Miui bus
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which sus positioned wivk ILs 2Ight genticn civse o “he mbrokea centre lime.

It was the rigar rention cf rhe mortor car whlch coliided with tha Cwo orCer xvear
wheels of the Mack Truck. The force of the impact resulted in the motor cer ending
up i the front ilowan of a rosidence to the lef« of the read as one procecds towards
Oracabgass with the car wow fucing che dirnction fruwm wilch Lt was proceeding. The
truck driver Clement CGavrick xelotod sm iccount of th: ccilislon in which he had
succeeded I overtoking the stationary Moi Bny 2ud had nesvouvred the finmek back

to th: naimowe lart of the road whee the car which wae travelliag ac » fust rute of
speed came around the corner from the Port Marir direction and collided into the right
rear section of the truck. On this account if accepied 1o Liabiliry for the collisien
could be attributed to the owmer ard driver of the truck. Tegpita this account, however,
the allegations as set out in the plaintitf's claims rcsulted in the vwner woud driver
of the truck joining the owner and driver of the Minl Bus as porties to the actions
in which rhey furiher alleged negligence or contributory ne«ligence in the maraer in

which that vebicle was operated at the tine cf the collision.
\ising frow the pleadéings the issuss whish atose rtor detesidnition weres-

i Tiability as hotweer tThe owners and duvivars of the three

vehicles,

2. Dependent cn the outcome of (1) above the question of

damages.

The Evidence

The chief witness in support of the claius was the plaintiff Derrsick %yron,
the driver of the Toyota Celica motor car. He testified to drivisg ¢re venicle
from Port Antorio on the morning in question on his way o Oracabessn o 5. Maxy
en route to Ocho Rios, St. Ann his intended deatimation. Fe was woking 2 good
friend one Eukenr Cyreeu o/c kel to a crulse ship on which he worked whicn was
then anchored at that port. Also witb him on thar journey and searad to the
right rear of the car was his brother Patrick Anthony Byim. Euken Creen o2 seated
in the right front seat, the car being a left hand drive vehicle, &Fter leaving
Port Maria arow: 1U.30 a.m. and Jrxiviag on Li:z way to Oracabessa on zeachiug &

district known a: Race Course he negotiated a curve. On approackieg the rurve he
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zeduced his speed from 35 rup.h. 0 15 =~ 20 m.p.h.  F7 ovas vooczeding en the left
hand side of the rcad. The corner was a blind cornmer. When he rezchad the middle
of this cormer and could sec abouz one and a half chalas alead he sw a Mint Bus
aproaching frowm the opposice dive:tion couing to a 3top. 4As soni as be saw this
he then saw a yellow front truck (The Macl Truuk) susi 2caw from axound the siationary
bus and 1%t blccked the right half ¢ the road zs one proceeds towards Fexe Maorin., He
then pulled his car as for as possiblie to the Jefs of the read unte & iltile concrote
pavement. The rigut front wheel of the zouck coilided intoe the rigit side cf the car
from the section where the right Indiczter lightsz ars situated ond then slanrad into
the back of the car hitting it into an adjoinirg yard. 7The forze ol ¢ha impact re-
sulted In Pacrick Anthooy %yyvwm weo was sented vs the clght reor of the cor suffering
a broken meck on impact. He died instuntly. The plaintiff Derrick Hyron lost con~

sclousness and when he came to himsclf he found that e wis yezeelving {irst-uid from

a lady on tho veruadah of a houte which was sifaoied on $he righy of wie mein road as

ont procseds tawards Port Maria. ‘The wctor cax euded up ca rhese premises fucing the

direction fror which iz had bazy proceeding.

The accouni 2s reiated by the truck driver Clement Sarvick ai che heaving
of this matter if accepted as a credible narratdve of how the collision took
place would have failed to establish any proof of megligeace and for contzibutoy
negligence on the part of himself or the driver of the Mini Bus. Ir this yegard
he testified that having negotiated the corner and approaching the stationery Mini
Bus, he was signalled by the drivex c¢o overtak: that vehicle. He laoked Lhead and
on seeing that the road ahead was clear, he put on his turn signnl, Lla2w ulz horn
and then proceeded to overtake the Mini Bus and regained his corrzch aile of the
road., It was 2% this stage while travziling ¢n his corzectz hand that the motor
car driven by Uexrick Byron came ar~und the covrsn f£yow rha Port Muario direction
at a fast rate of speed and collided into the right rear wieels of tha truck.
Given this factual situation the position of the stationsry Mind Eur arthough from
its position in the road an obstruction to traffic uelrng rhot main road, even if im-
properly parked could not cn this acciutt be rugarded us elther 2 diccci or o con=

tributory cause of the coliision thac occurred, Mnreover im the ligat ot the
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evidence of Clement Garrick that he had regalvzd his coryxeev hard and was proceeding
on the stroight between the two cormners at the time of the collislon it waa somevhat
strange and lnexplicable glven his accoume of the mamner vf the approach of the car
travelling at a fast rate cf speed and on the truck's half of the socd that the zar
managed to avold hitfing the frout and the greater portleom of the right side of the
truck bu¢ succeeded oaly ia hittdng iuio the right zeor wiesls of that sabicle. This
fact without wore would Tend Lo wugzzest in 4ll przoba-iiity Jhat the erilixsroa 9id not
occur in the monner cs related by the driver of tie truck. The dnupge to rthe motor car
and the two outer right wheels of the truck Is more in kegping with a Ffastval situation
in which the truel:z which was unloodad ad trovelid g at sowe speed was In ¢he set of

overtaking the stationary Minl Bus and upon seeing the approaching moror car thac the

. driver attempted to regain hils correct side of the rcad when the right rear section of

the truck which was now occupylng the greocaxy povtiliew of whe: righe ride or ihe road
svung and strack the right front asd side of the motor coe peopelidny 17 cver rhe

adjoining vard whore it ended wp.

This prcbabie finding, however, whlle negating tbe sccount glves hy the track
driver Clement Garick and so establishing that it was his uanner of ciiving thit was
the direct cause of the collision would not fully exonerate the driver of tiwe Mini Bus

from some measure of responsibility for the collision. The unchallengel evidance is

/ that the Mini Bus was parked in thisblind corner at a distance which was estimated to

be about one fuot from the white centre line. In this position it nresentad what wns

a clear obstruction to vehicles obtaining an uuimpeded arccess along that btuay thorough-
fare. Th2 Mini Bus was g public passenger vehicle, a situntion which called fur a greater
degree of care and cautlon on the part of the driver operatisg it. MNoxeover, there wae a
soft shoulder atcut five fest widz to the left of the Miui 32us on whi:h this vehicla
while stationary could have baen acconmodated. Instead of purking the bus on the soft
shoulder the driver had elected to comea to a stup o2 the maln road with the vcheile

taking up the greater portion of thaleft half of the main road. While iu such o

position he was in the act of taking up pusseng:v=z.
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The duty on the bus driver to use the roadway with sufficient regard for other
road users was given the circumstances breached. I hold that his conduct in the
manney in which he positioned this stationary vehicle on the morning in question
contributed to the collision that occurred. It was the position in which the
bus was parked on the road that resulted in the truck driver having to encroach
over unto the extreme right of the road in overtaking the bus. The truck driver,
howavir, had the safer course open to him of stopping bchind the statiomary bus and
waiting on that vehicle to proceed before continuing on his journey. He choosed the

mor< dangerous course of overtaking the stationary bus with the disastrous conse-

quences which followed.

Given this fact I would hold that the collision was the result of:
l. The act of overtaking on the part of the driver

of the truck Cloment Garrick.

2. The manner in which the Mini Bus was parked in a

stationary position on the highway.
The conduct on the part of both these drivers amounted to negligence on their part.

As to the extent of their blameworthiness the defendant driver of the truck in
disobcying the unbroken white centre line which prohibited overtaking at that section
of the road, and who in any cvent was fixed by law with a higher duty of care in on-

suring that in carrying out such a manoeuvre that he could c¢xecute it with safety.

The driver of the Mini Bus for his part in the manner in which he sought to
stop his vehiéle, parked at a point in the blind corncr c¢stimated to be about 14 fuot
from the middle of the corner, and at a distance in the road close to the white
centre line. This position made it unsafe for overtaking by motorists approaching
from behind his vehicle. Given the fact that the width of the road was estimated as
butwenn 19 feet 7 inches (Garrick's evidence) and 20 feet 6 inches (Inspector Nigel
Cunningham's cvidence), the combined widths of the Mini Bus and truck would have
accounted for 13 feet of the road surface. The position in which the Mini Bus was
parked left a mere eleven feet of road surface including some reasonable distance
for safe clearance for the truck which was eight feet wide. The fact that the bus
was parked in the blind corner placed a greater obligation on the driver to observe
the requirements of the Road Traffic Act and its regulations as to the "rules of the

road" and in parking as near to the left or offside of the road as is possible.
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The evideace of Iespectox Wigcl Cunndnghiem who was u Cesperni of Follce o~
vestigated the accident and who from his douccnorr «4od his background I regarded
as an independenc ond impartial witness, and whose wvidence I accepted ae such
for the rezson that he had ao ‘axa to grind or iatersst to sarve'. Mle accouat
lends support to the testiwony of Derrick Fyron as teo the manmer In which the
collisior occurred., He toid of the iho defendunt Garrick reloting to han Gis
account of how zhe collisim occurzed at vhe scene chortiy sfrer hic cuxival there.
Garrick tinen sald that the azeldent cecuirkad whifle he »as dn £he ek of gwaxraking
the parked Mini Bus and the car as colliding with the rear wheels of fthe truck as

he Garrick tried tc get back to his correct side of the road.

I would zceordingly hold rhat the defendant Clemeut Garrvick was divectly
responsible for the collision which occurred to an extent for which he was 75% to
blame. The driver of the Mini Bus for his part ought to be held uttrsvutadble for

the remainivg 257.

There being ro remalning issuec ag to the ownership or zgency Im respect to
both these vehicles the reylstered owrers 2te beld to he vicorious!vy liubie as joiut

tortfeasors.

Damages

Special Damages

The principles applicable in determinign the quantum of dameges under
this head 1s by now well settled, whereby such claims have to bz specifically
alleged and strictly proven. The three clalms which nre consnlicdzited will bee

congidered in the order in which the actions were filled.

C.L. DO23/1984

This relates to the «laim in respect of Br. Doorbar's motor vehicle aud
the particulars of the claim for special Jdamages when tested ag-inst the

evidence in proof of the same.

The only issue was as to theclaim for Jozs of uac wailch burcd on the
particulars veloted to che rental of 2 molnr car for 14 weeks fvom Fehvaory
21, to May 27, 1983, a total of $4,200.00. There waz an attemvt by Dv,
Doorbar vy ber evidence t0 vary this omount to $14,CCu.€0., She scught to

support her tastimony as to having panild tbsoi amount ¢ ¢ rent-a-—ons



then,

P
zeopony wn Port Antonio through a bill asvideacivy tie poyeent of “nat som,
Although she testifled io havieg pald thils awcant in May or early Jume
1993 the riccument evidencing this payment {exhibit 3) as to certain
particulars on 1t negatived the fact of its existence ot the period
stated bty this witness. The credibility of the wituese was thershy
shaken to such zn extent as to cause me o approach the rest of her
testimony wiih extreme cautiou. The claim for losa cf wse waz however,
later obanconed by learnud Couasel yYov thda 3iaieriff in her fienk oub-
missions which left one with the three remaining items of speclal dumage

all of which were agreed at a total of $10,480.49 arrived ot as “cllows:-

1. Freckss ize - 8 44C.00
2, Cost of repairs as per

Assessors Report (Exhibit 1) - 9,940.49
3. Aacgsessors Fee - 200.00

¥ 10,480.4¢

C.L. 8254/1985

Blanz being apportioned on the lssue of llabhility betwcen the owners
and drivers of the Mack Truck and the Minl Var results in the issuc of
damages falling to be assessed in this claim under the Law Refégm
(Miscellaneous Provisions Act) and the Fatal Accidents Act, thera being mo
issue that the deceased died as a result of injuries received inu the ccllision

between the Mack Truck and the Toyotu Celica motor car driveun by Decrcick Byron.

Danages under The Fatal Accidents Act

The dercudents under the Fatal Accidents Act are Patrick &nzhony Eyron
then aged L year and Latoya Telela byror, sged 4 yecrs the two children of the
deceased. Trere was foom the pleadings some atiempt belng made to contend
that the deceased parents were dependents. The evidence adduced. however,

establiished that they were both self-supporting rulivg cut any suck awurd to

The ewidence as to the deceacad carnings war scanty hut there was the un-

challenged evidence of Derrick Byron that he was an elecir:nic technician

who d

from

1d odd jobs und operated a sound systeu at Jonces and public funations

time tc tiwe. There was however, no credible evidencz to establish how uush he
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providiad for sainrcining his boudebold, Miss Judach NVluasds a sigtex was the only
witness who gave evidence in this regards  bednyg suueone whoese testimony from:hezr

demeanour bad to be viewed as being of doubtful cxedihiltigy.

The winirun wage ot the time: of the dz2cveused desti balnug ¥120.00 er week,
Tecent cuthoritles emararlog from the Court of AppRal was geppoeted that in orxder

to achieve 2 just result resort ocught ro be bad to thut su:z a8 the Jdutun for deter-

minine the cwaro to the dependenis.

The entire liousehold consisting as it did ~f some five persoms I would held
that the deceased spent $60.00 per week ca hig children. The totel depeudency
baving regard to thelr respectivz ages at the time of the decersed dearh woeld
be 31 years, the sverage beiug 10.5 years. The total sum arvrived at wouid be
therefore $60.00 x 52 x 15,5 which would result in an amcunt of $48,3€0.00 cs
the total beuozfit to be shared between the tuo chillven, Tals oamcunt will bear

interest at 27 as fron 18th February 1933,
Tndier ihe Low Refora (Misceiloueovs Provisions) Acé The Toldvilegp heads fail for
detexmination:
aj Speclai dumoges includiaug fumerai and leazouentory rpinsee
b) Dumages for loss of expectation of life

c) Damages for lost years.

Special Damages

The total sum claimed under this head amouvated to $9,092.77 arivivel &t as

follows:~

(1) Cost of administration (testanentary

expenscs} $  1.0%:2.77
(11} Funeral expenses 4 0, 06
(141) Property damage %,.580,00

$  ¢.002,.77

The evidence adduced in support of this head of the cluim came from Cie testi-
wony of Derrick Byron. No evidence waos led ir support cf the claie Zor lLestomeatary
expenses. Such wosts, however, can be recovered on a taxatlon asz bheing vecessary

and incidental :» the filin; of a cloim for the bemefit of the estate.
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The witness Derrick Byron deposed to the cost of the fumeral as being between
$4,000,00 and $5,000.00, an average sum of $4,500.00. The cost of the watch which
the deceased was wearing at the time of the collision and which was destroyed was
2stiuated as being valued at $1,000.00. I would accept both sums as being reason-

able and would moke an award for the special damages recoverable under this head
) es being $5,500.00.

Lannges for loss of expectation of life is usually o conventional sum. Having

regoxd o the steep rise in inflation I would make an award of $10,000.00 under this

haod.,

The ‘lest years"

T tove determined that the sum to be applied to fixing the dependency ought
to be the minimum wage at the time of the deceased death, being $150.00 per week,
. the cuniribution for the children being $60.00 per week. In kecping with the recent
decisions of the Court of Appeal, I would apply a multiplier of 10 years. In this

case I would award $60.00 x 52 x 10 a total of $31,200 as damages for the “lost years".

In summﬁry the awards are as follows:-
(1) Under the Fatal Accidents Act $48,360.00 with interest

at 37 as of 18th February 1983

(2) ©Under the Law Reform (Miscellaneous Proviesions) Act

a) Special damoges $ 5,500.00
b) Loss of Expectation of Life 10,000.00
c) Damages for lost years © 31,200,00

$ 46,700.00

Tha special damages of $5,500.00 is to bear interest at 3% as from 18th -February,
1983,

Cosis to be agreed or taxed.

\\C.I.a £360/1986

\ fefore examining this head of the claim one ought to observe that although
Derrick Byron was the recipient of the injuries alleged to have been received in
this collision and which have been particularised in the statement of the claim,
the expenses which it is alleged to have been paid for medical treatment, trans—

portation etc., were pald by the first plaintiff Dr. Ruth Doorbar. The manner
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i:: which this witness has testified lead me to have to look for corroboration of
ner tostlmony as to the proof of ach and every particular s wlleged in proof
ticrwol, save and except that in so far as these have not bucn challenged in
cress xamination. Of the nincteen separate particulars of psrsonal injury
all ‘g.d co have been receilved by this plaintiff no medical evidence was adduced
to support any of these 1nju;ies. One hnd the remarkable situation of Dr. Ruth
(;;poorbnr, a Consultant Psyéhologist who is not unfamiliar with giving cvidence in
th.37 Courts attempting to givi wxpcrt medical evidenct supporting the particulars
pliud-d. Necedless to say her testimony in this regord which was valueless and

roraily locking in welght was rsjucted,

As &5 the several visits made by the plaintiff to Dr. Antonio in Port Antoino

25 well as the three visits to Dr. Charles at Oxford Medical Centre around 1988 or
1929, thure were no doubt an attempt being mnde to create the impression that the

.\?laintiff was recelving medical trzatment over a period lasting around five to six
/&aats. Not one bill or receipt was tendered in support of the payments which Dr.

Doorbar sald she made for thuse visits.

As the particulars of the injuries alleged to hav: bacor ricelved by Mr. Byrom
would hove had borne some relationship to the visits made to these two doctors, om2
would have at least expected the demeanour of this plainiiff to be borne ocut by the
rsprosenting in the witness box someone 8o traumatised by this accident as to still
carry at lcast some of the scars of this unfortunate inclident. Far from this being

(:;}c, cha plaintiff's demecanour portrayed him to be a p2rscn who gave his evldence
{i» a narror which suggested that hi¢ bad no difficulty whatsoever in understanding
the many and varied questions %o which he was subject in cross examination. He was
fully at case in the witness box during the period that hz gave his evidence. For
som.on., who Lf the opinion of Miss Janice Evans, a Consultant Psychologist of some
ainziecn years standing and a good friend of Dr. Doorbar whother or not she acknowledged
hor as such; if her evidence is tc be believad and who ¢xaminod Mr. Byron on 24¢h May
1989 more than six years after the accident that he was suffering from retrograde
(ﬁ,kn@sLuaaﬁ being of the opinion that he had suffered significant brain damage and

was now functioning at 60 of nis pre-accident potential.

Or. Charles Theisiger, a psychiatrist carried out sn examination of the plaintiff
Byrco om 28th November, 1989. Before this exanmdnation be got a history from Mr. Byron

and his wife Dr. Boorbar. He also had the benefit of the psychological assessment donc
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by Miocs Evuae. He found wo abuouimal siems oor prv dvavyacs et Svwer” @ Choughe nro-

cegees aad the subject Byron did wot admit of uoy &issvidewr, of gerempticn. Aa Fletio-
Enccpnelogram {(E.K.G.) or brain scan which was vrderad also revezaled vo sigue ot ab-
norpality o thot orguan but given the history of bouts of {rraribiiity accompanied

by violeuce information yrovided by Dr. Poorbar and £ia» finding wautoined in Miss Evans'
report, Dr. Thelsiger conciudnd that suck conduct on Liyron's pave 1f Giue was cousls-
tent wich post traucacic brain synarum:. This orgenic broiu dvsfinevior zs he termed
it wer minduwal. Eis opinion be saic waz grardeu as at the tiome of his crxaninacion it
was too early to say whether thioc bruiu aysfunctiou is stlil presgent or 1s likely to

rscur.

Miss Fvavs® assessment was arrived at by sdbjecering Mr. Byvom to some saven tests
carried out at one sitting over a contimumous period of twe and u quarter houxs. Based
on the result his performance was regarded by ber as an avorzge one svd was rot in koep-
ing with 2 parsor who had imprassed ber as being oF ~bowve crerage fntelligercn for tha
nornsl Jampicaw wale. Miss Hvans admitted chnt the insvances o whiais the asbject
{Byron) tolied ¢o achieve at least an avevoye zeove {grvode} nay pore heee doe to fdred-
nesg. A5 this ugs the first opportunity cae conld hon Lad for enilag sunli an nesegs~
meut of the suobject she ecouwld only have foxwed such ar cpiricn durisg ihe ictarviow
which she conducrted prior to the testing exercise. Given the abseacs of cay avallable
data as to the subject's school racords (he had left school at the wgz of fifteen years),
I would regard this conclusion of the subject as being of abeve nwernys intelliipence on
her part as at wost an educated guess. The test results which formcd the ozsls for her
opinion that Mr. Byrom had suffered brain dzvage which she asscousen 0z “pretty gross'
was pot borne unt by either dr. Thoisiger's ‘guarded® opiodcn ox wy M. Ruzon's de-
meanour in Court. It bears repeating that thizs witeess {(kyrom) teurifled rar a period
lasting severai deays, dering which he was subject to ths ~wat rigerous trees examination.
His evidoncs war of extramr importcvce belng the conaon ook duator-conpecting and rumming
through the fabric of all thres cloiws. His acccunt ol ihis events touching ou the cir-
cunstances of the accident an incident which clafmed his prother's {{ife ucs fovx tha
most part clear ond there was nothing tc suggoest that bis pamory rocall of these cvents
was ix any way cffected. Moreover. s pervfsrmonce durilng the heuwring vesuited in load-
ing Counsel who appeared oo his bebalf, Mr. Pershndsiogh apreeieg in hta closing address
that 1t was clest that hiz client from his demeanouy hod made a full reccovery from his

injurics,
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Lo omy view having seep and heard Mise Evaps gsad ozeervid bz demganoer over
the several days that she spent giving evidence in this case, { would regard her testi-

money touching cn her uss2esrent of Mr. Byrem ns cxaggerated and wot bowve cut by the

facts.

Without any availlatle evideace of this suvject intellecinal atrainzent at- the
primary achico! leval which was whewe he roceived hia education, she in the txief
pre-tes- irtorvies formed the viow thut this subjast wau above zvelape Jutelligeuce
for the Jamaicn male. Given this broad statemeat leading Counsel for ¢wo of the defen-

dants Mr. Frankson was lead to direct the foilowing questica o thd‘wieneua:m

"3: Judging from the present intzliactuecl leval ef the ﬂubgnct
he would have to have been a mear genius to suffer any sig-
nifigant broin damage andmaintiin:thot level of doieliigenca?
Her response was equally sto-tiing,

A No Sir., That runtouce svomihy dees 5ot menn thag. ¥ onew

sugeeset I agree with inat.”

¥hile not suling out eniirely the ocssibiiity of acvme alnlea. "rauwma to the
plaintiff's head the evidence of both Miss Evang and Dr. Thelislger, he isrwer for the
reasons stated and the latter who sought to place, great reliable un Mirs Evens' report.
The report as to the interview conducted by Dr. Thelsiger revealed no cigns of
abnormailty in the plaintiff and the brain scan (E.E.C.) proved negative. Tha oppor-
tunity to obtain the opinion of a Neuro-Surgeun or a Feuroleglst whs nmot selzed upon
and what the Court is left with to come to a concilusion of fact orn is xu2 wesuit of a
psycholcgical examination conducted cver a two houvly perlod withoue ery avillable
data as to the pri-accident educationsd or iuteilzctual ciiainment bf che Judiect.
What is even more vemarkoble 1s the absence of wiy medicel avideuce to suppurt any
of the several injuries catalogued Iu the particuisrs of 1mjuries as set out in the
statement of clain. As Dr. Edwards in his closing addres: sas righely cobaerved not
only is this so, but moreover an additional particular of injury numeiy brxain damage
which was not pleaded in the particoelars of 1injuzy in tha statement of claim has .now
been advanced in capport of the claim for generil damages. Tha higheqt that onc
could attribute to the evidence in this area of the ciaim iz that the subject Uerrick
Byron received an head injury in the occident whish causad him to he admitted at the
Port Antonio Hosplinl for two days for treatment and observation after which pexiod

he was discharged.
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Huweing regard to the absence of any medlead evidensw €rum a dvctor on to the
natuce 2ad exzent of his injury(iea} oo is unsble ﬁo properly assess what would
amouat o a reasvnable award for cowpemsation. The wanmix in which the collifisicu
occurred bears vut the fact thot the force 3f th: impncr was couswixaiad tn che

ijlght side of the wmotor car srd was away from the sectinr cf the vehicie at which
the plaintiff Byron was seated, the vahiciz befng z lef: haud Arive enr. ‘ilids would
account for him btelng able tc tokn guch ar active =ole in serekicg Lo the Iriver of

the Mack Truck, Clement Garrick so soon aleay the coliziaslon had tokev. oliaa.

Mrs. Forte in her final addrass has suggueled an awxazd of $14,000.00 @2 being 2

reasonable sum for pain and suffering and loss oi amenitios,

Mr. Pershadinsgh on the other hand while leaving the macter opem for the Court

C*\o determioe the award has relied on C.L. 1979/R41 Anthony Rose (by next friead Ivoune
Walker) and Yvoone Walker ve., Theomas Smith p. 210 of Veo'lume 2 of Mrs. vhas’s compilacion

on Reccent Personsi (njury Awards made in the Supreme Court,

Glver. the facta dn thav rase T woild pegard 1t hos Foing oet of Yise wnd of
no relazvance to the instaut case, as the nature »f the iniuzilaes recctved ia that
case which on the medical evidence adduced attracted z much higher avasd chon the

instant case.

\ The plaintiff Byron's damages falls to be assessed based on some avidezce of a
<—few cuts on the face and a swelling to the forehead which injury resulied in bim befing
admizted at the Port Antonio Hospital for obaervation and discharged aizzr speuding
two days in that institution. His total period of recuperaticn was six »cnihs Juring
which I accepted his evidence that he suffered from headaches from tims to tive. After

this period he hac rocovered swufficiently toresuse worklng om the farm, Wbis wonld
rule out any cousideration being given tu the cvidence fxum Uz, Doorbar thar lir. Byron
was still visiting Dr. Antonio szvercl years following the sccidemt, I regard her

( """ wvidence in this ragard as not being fraprk with the Court.

Given the nature of the injuries veceived by Mr. Byvor the perlod foi which he
was disabled, ard aot discourting entiviuly the cpinden of Tr. theledgoy of 4 windmal
trauma to the brain, which izjury given the demzurcur of the pilodnfiit he is cow fully
recovercd from, I would comsider an avard of $15,900.00 ai ~he time ¢f the accident in
February 19383 as becing a reascomable s.w for pain rad sufferis, and loszr of avewdties.
Vhen this amount < ronverte: into the wmoney of the day us:l.ng the Congumer Price Tundices

for Novasher 1992 issued by che Statict:cal Inmsi'lile of Jumsica thiz «wuld calculate
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at a sus in the cunge of $10uG,000.0C,

Special dunngcs

. The particulars pleadad in this regard was for the wost part ausuppezted by

/ .
(‘, any credible viva voce or Jocumentary evidence.

The admenition given by Lord foddard C.J. ia Dopham-ioxter v. Hyde Park Ltd.

{19481 64 T.L.R. p. 177 at p. 128 thec:

"Plaintiffs must understand that if they bring actiuns for
domages it 1s for them to prove their damage, it is ao%
enough to write doun the particulars ani, s¢ to speak,
throw them at the head of the Court, saying: "This 1s whcot
I bave lost; T ask you to give me these damwcges”. They
huve to prove 1it.

(:*; In the light of the above statement which I adopt, of the iteus claimed under
this head of domages the only items for wiich there wiz prcof measuriu: up to the re-

quire? standevd was for:-

txera kely on the farm for six monuths duviug the nericd that

the plaintiff was recuperating which or le evidence would

nave been coleulated okt $1006.00 per week, a total of $2,600. 00

and the value of the selko watch which was destroyed, a glfe

from Dr. Doorbar costing $1,365.00. Of the medical expenses

<~-/ and the many visits to Dr. Antonio lastingover five years acoord-
ing to Dr. Doorbar's account for which she said she paild Dr. Artonio
$60.00 per visit, in the absencz of auy documentary gevidencd to supsort
these payments I would not be inclined to rwke zuy awnrd in the iace
of the known and accepted practice that it Is not ¢te normal cvocilce
for professionals in related disciplires tn ckarge rac another, u
practice vhich would rortainly apply ns well %o thei:r spouses. Ta aany

- event I would regard Dr. Doorbar's evidence of payments made over gouch

a long period as groundless in the ¥ight of tlie fact that tha plaiatisf

Byron was well enough to resume working on the farm six months follem-

ing the occident. This effort on his pers »0uld recudre gowe Sl 2

normal degree of physical enduraace on his part.
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Alocu sillowed was a clajw for PBU.JC pald o the fo=v Auwwordo
Hospital for am ¥-Ray Jdoue whee the plainditi was a patient at
that inctitution . Of the Tremaining items beiug the payment
alleged to hove been mode o Dr. Charies Thelsiger, tiss Fvons,
Dr. Charles and for on Z.E.G. at the Unlversicy Fospital of shs
West Indies. all alliegedly wade In 198%, these cun pvopurly be
regarded ns coats locurred as incidonval to the pxcearation fow
the trilat of the action zud recovornble o raxaricw. The wrir
of summons in this matter was f£ilad on 19th August 1956, z
perlod which predated any of these visits and at a time waen

the heuring of rthe actior vas peudiong.

In light of the above 1 would limit the award for special demages as follows:-

a) Fxtra help for 26 weeks as from 18/2/83 &z ¢ 2,600,00
bt Value of selko watch destiroved = 1,395.(4)
¢) Cost of X-Ray at Yort Antonic liospltal = B&. LG

$ 4,045.00

which 1s the sum allowed under this head.

Before parting with this matter it may be convenient at thib stage to dispose
of a matter which was dealt with at the commencement of the address of izained Counsel
Dr. Edwards on behalf of Archibald Wong o/c Tenny Wong who is a dbfendant on the record
in C.L. B360/1986 and C.L. A%239/1985. He was sued in the capacit@ as heing 2 joint
owner of the Motor Van NF 6739. This allegation wos denled in the Deience Filed on
his behalf in both actions. Wo evideace was ndduced ar the bearing to satablish thax
on the date of ¢ie collision out of which these several c’«ims arpse, this defendant

was the reglsizred owner of the sald vebicle.

Judgment 1s accordingly entered for this defendant. agclust the plotutiff ic both

actions with costs to be agreed or taxed.

In summary there will bte judgment for the pleintiff: In the iexpective cliaims
as follows:-

i. C.L. D023/1984

Judgment for the plafvtiff in the sum ot §$10,480.00 witk costs to be

agreed oi taxed.




2.

3.

Damoges and costs apportioned between the several defondants Smith's Trucking

C.L. A239/1985

Judgment for the plaintiff in the sum of $95,060.00 with costs
to be agreed or taxed.

Judgment for the fourth defendant Archibald Wong ¢/c Tenny Wong
against the plaintiff with costs/to be agreed or ﬁaxed.

Judgment for the third parties against the plaintiff with

costs to be agreed or taxed such costs to be pnid}by 1st, 2nd,

5th. and 6th defendants.

C.L. B360/1986

Judgment for thc plaintiff in the sum of $154,045.00 with costs
to be agreed or taxed being:-
a) Special damages $ 4,045.00

b) General damages for pain and suffering $ 150,000,00

Judgment for the third defendant Archibald Wong o/c Tenny Wong

against the plaintiff with costs to be agreed or taxed.

Judgment for the third party against the plnintiff%with costs to
be agreed or taxed such costs to be paid by lst, Zhd, 4th, and

5th defendants.

Limiced, Clement Garrick, Grace Wong and Everold Williams to the extent that they

be
have been found /be blameworthy.

CulLe

D023/1984

27th

C.Ii-’

lntecrest awarded on spucial damages at 3Z as from 18th dcbruary, 1983 to

January, 1994,

£360/1986

27th

wylt

Inicrest awarded on special damages at 3% as from 18th February, 1993 to

January, 1994 and on goneral domages at 3Z from the dote of service of the

to 27th January, 1994,

Stay of execution gronted for six weeks.






