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SUPREME COURTY LIBRARY
KINGSTON

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA JAMAICA

IN EQUITY

Todgmat el

SUIT NO. E336 OF 1989

BETWEEN

A N D

AARON  DUMAS ' APPLICANT

INSTON BARKINGTOMN ROUNEY KES PORDET

Mr. Terrance Batlantyne) of Ballantyne Beswick & Company for the Applicant
Mr. Paul Beswick )

HEARD: 1ST JUNE AND 28TH APRIL, 1995.

EDWARDS J.

I have been asked 1o assess damages puwisuant Lo an onder made by the

Court on the 7th Januarny 1992 4in nespect of an Orniginaiing Summons takenm out

by the Applicant Aaron Dumas.

AL the hearing of the Orndginating Summons The Respondent Winsion

Bawvungtor Rodney did not appear and was not nepresented.

o review

The Cowrt made the gollowing ornder:-

That the Kespondent be and is heneby orderned Lo effect Speeigie
Perfiormance o4 Lthe Agheement in willting dated the monih of January

and ithe year 1985, between Winsion Baringion Rodney and faron Dumas

in nelatdion to the sale ond Purchase of Lot 7 on ihe sub-divisdion plan

04 the Land ithe subject of the application heredn datec the 19ih day of
Ocioba& 1984 and prepanred by Rita E. Richands, Commissioned Land Swwegon,
The applicant's damages fon breach of contracl in £ Lcu of on in addition
X0 Specific Perfornmance be assessed;

That ihe Respondent do pay any amount of addiiionat Transfen Tax anc/on
oihern fees costs and on faxes wiisdng consequent ipon the Respondent’s
defay An completion of the agheement fon sake; all necessarny and

consequently accounts, divcetions and enquindes.

In enden to ascentain the measwic of damages Af anif, L will be necessarny

the facts and to gind out what £is the nature of the breach cf contract.

.
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At the hearning befone me Lthe appiicant Lestifdied that in January 1985
an agreement to seli was executed by himself and the Respondent under which the
Respondent agieed 1o seld and he agreed fo purchase:-

ALE 1hat perncel of Land descnibed on the sub-division

plan hereio annexed and marked Lot Ho. 7 and being a

pert of the Land comprised in Centificale of Tilhe

negiaiened at Vokume 579 Fokdo 36 of Zhe Regdsten

Book of Tilles.

The considernation was $28,000 and vacant possession would be given
upor. compietion,

The agreement condadned wo spectal conditdions viz:

1. Completion date o be on on bejore the 30th dag of Septemben 1986,

2. In the event of the Agreement herein being rescinded the pwichasen

shatl be entitled fo reccdve fornthmith the amouns of the deposit
padd hernedin Logether with any othern amounts pald fowards 4eitlement
of the purchase price, and any othern amounis pedd by Lhe purchaser
which s properly nefundable to him, and such amounts shall be
refunded gree from inlerncat on deduciions.

If should be notfed grom ihe dotle gixed forn complelion, *hat the
agreemeni condvmplated that it would *aks up Zo iwently oncmonths for completfion
to be egfected.

The agreement akso slated qudte expressiy whai the purchdasen would
be entiliicd Xo rnecedve “An the event of 4he GGLEAMEAL oovecvcosocvaooss OLING
resdnded”

Complelion did not take place within the perlod siated as 6 specdal
condition in the cgreement. More than iwo yeans aglern that dacte had elapsed,

G notdce dated 21a% February 1989 was seaved cn the Respondent nequiiing
completion within 30 days and making iime of the essence.

The Respondeni responded by Lotien dated 284h July 1989 4n which he

advised the applicant that he had taken ¢ decdsion to cancel The agrecment.




He gave a8 his reasons:

(a) a “Special provision Ain the contract which
provides for cancelialion of ithe agreement
if the development does net materialdise
aftern dwo teans”,

The contrackt {or sake presented 1o ihe cournt docs not cowicin the
(:;\ provisdon mentioned above.,

)

(b} "The attonneys fon the applicant had sent
him a notice on the 21s% Februwiy 1989
requining him to compiete the sakes by
Lhe 2181 March 19897,
In his ielter of cancellation he suld Thats
“In spiie of this noidce T was very hopeduk Lhat
a certadn vitad requinement, namely to gel tLhe
noadwey grom M. Pingsam Rose would be accompldshed
and sub-divisdon submitied to Parnish Councdl, bux
40 far bir. Rose has nol made any cormidment.
<;/’ 1 spoke Lo fim by phone ov the 184 of this moxih.
He said he took a new job and coutd not come out
this summen and 50 fan he coukd noi Lekd me when
he would be coming. e sald he would have Lo sec
ihe Land forn himsedf, then make a decisdon.,

1 cannol just stay and wedd and wort iike Zhai.
So then 1 have mage the dicdddlon within Legal Limits",

14 As ciean from Zhe abovi that something ouiside Lhe cxpress contnol

ot the Respondent provented him §rom complying with the demend 1o complede wilhin
(:;) 30 days of the 2184 Fobrueny 1989. This inciuded Zhe fact that he cowld wnoi get

the Zand fon the noad which he neganded as vdial Lo the viabliiiy of the projeck.

1t should aiso not be gorgoiten that special condition Ho. T rnequined
thet completion should be on on befone 30%h day of Sepiember, 1986.

Parcghaph & of fhe afgddavit dated 112h Octoben 1989 which was fiied by
Lhe appiicant in suppori of the Oniginaling Summons of ithe some deile siates that:

"In breach of fhe Agreemend, cnd noiwithstonding
requests made onally by the Appiicant Lo the

' Respondent, and by the cppiicant's attoincy-at-Low
b £o the Kespondent on The appideant's behalf the

Respondent has wriongfully godilcd and/on nefuscd
and/on conidnucd 1o negleek cnd/on rcjuse to
compiode the suld sake agreement oi take any
Ateps Lowards compleiion”.
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Although by not entferding an uppecrance on §4ling o Defence to the
Oniginating Summons The Respendent may be tafen Lo have admiited o a breach
of contract which weuld orndinwuily nesuli Ain damages being awanded againsi
him, the evddence adduced at ihe hearing before me suggests othemudise.

A mordgage was Laken oul by the Kespondent Lin aespect of the Zand
0f which the appiicant's Lof foms a pant.

The bank which was the mortgagee was pressdng for repayment of the
swn 0f $30,481.61 which was outstanding and had threatened fo scki the fand
and necoverr 4ALs moniy.

The applicant who knew that moncy wos outsionding on the moatgage
gave evddence that he padld off the morigage 4n 1986 because he had ¢ vesded
interesd.

The Lansger of the mondgage Lo the appiicant was endorsed on the
Tithe Zo the Land on the 19th May, 1987.

The applicant in his capacily as montgegee did noi exercise the
wsuak poweis of a mortgagece Lo Acld Lhe Land.

Insteud he cmbarked on a schome to obfain approvar of a diggerent
sub-divisdon phan of Lhe Land one which was comcedved by him,

To ihis end he had the Land survieyed, discovered thai someone had
Yeapilwred” the Lond ond success{uily Look khim to count Lo have him ecvdcted.
This took two yeans.

He paid the faxes that was due in respeet of the Land., He submitied
fon approval of ithe ackevant authoniidics a new sub-divisdon plun in which the
number of Lois was neduced grom 9 Lo 6 Lois,

He akso proposed 6 new enbruy rosd - wo doubi Zaking into accound the
dif fdcully which the Fespondend was cheountering in getting the Land jon the
road.

fle sadd akso ihat zhe Kespondenit's sub-divisdon had taken ain othen
konds that werne nod the Respondeni's and the new-subdivision wowid cure That
degect. This fact would wmiiitali againsi fhe Respondent getting sub-divisdion

approval of his plans.




The Appiicant admitted that he did not hnow what was ihe status
04 the sub-divisdion approval which was being Aought by the Fespondent. By
submitting his plan fon approval the Appficant was in effect refecting the
plan which was prepared by the Respondent which incifuded his Lot Mo, 7.

The approving authoritics would be presented with o dilemma 4if
they had 1o consdidesr the two applications gorn sub-division approval in
nespect of Lhe same Land. The Respondent's plan had nine (9) Lots while
the Appidicant’s plan had 6.

The Ltaw 4in negard to damages gor breach of contract anising from
a contract forn the sale of Land L4 somewhat different from that arising fom
a breach of coninact Ln regands o ofhen mettens.

The objeet of damages Ln Zhe ondineny breach of coninaet 48 Lo put
the Phaintifd in the position he wouid have been 4n had the conirnact been
pesnfonmed,

In the cuse of The Land, 40 44 necognised ihat there may be diggiculty
in getting TLEle.

"Anoiher old nule, neafpinmes by the House of Londs
in 1874 states that 44 a vendor of ZLand 48 uncbic,
without any faudt on his part, o show a good Litle,
ihe purchasens damages are Limited Lo the moncy
westod An investdigeting title. This mule has been
erniticised by most, Lhough noi ail crnitics and ihe
modcan Zevdency of the couwnds £s Lo nestudiet 4L,

See eleventh edifion of CLeshine Fifood gqud Furmision
Law o Condrnact ok p. 598.

The damages which a pwichasen of Really can necover

ton o breach of contract by the vendorn ene, 4in

general, Limited Lo ihe expenses which he has dncwued.
This Rufe foams an excepiion 1o ithe ondinany Lew of
condract thatl aninjuned person 48 entitled Lo be phaced

in the same posiidion wh Aif ihe contract hed been performed.

Thus if ¢ vendon who has noi cxpressiy undentaken 4o
deduce @ good Litie 44 unable acting in good faiih,
and without committing « breach of twst to make &
Hithe, ihe punchasern 44 an action fon breach of
contract can rccover onby the expenses he has
incwuied but not damages {on the Loss of his bargain
(Bain v Fothen GLLL (1874) L.K. 7 H.L. 158,

This 48 an cxceptional nule which appiies only 4if
the vendon, ihrough no degault of his oum 48 unabie
o cany out ids contraciual obfigations o make G
good Aiike”. See Halsbwwy Laws 4ih Edition Volume 47
paregraph 267 page 183,
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The vendon in the instant case 48 the brother~-in-iaw of the applicant
and the evidence does nok disclose that he has noi acted in good faith, or that
he has acted in breach of twst,

It 4s not dispuled that he made unsuccessful attompis Lo get from
Mi. Ping Sam Rose <and forn the nocdway which was vidal to the sub-division: .

In fact the appidconis sub-divisdion has proposed a new roadwai.

In these circumstances the applicant can rnecover only fhe expenscs
he has incwuvied but noi damages fon 1he Loss of his barngadn.,

He sadd the Respondent knew that he infended fo put a building on
the Land as an invesiment and he L4 An ¢ffect cladming damages forn Loss of
bargain. Speoiidic Perfommance of the contract has been orndercd but the ewddence
suggests that Lhis may give ndse Lo cenfain difgleulily as the appilcant states
in his evddence that the Respondent’'s sub-divisdion had taken in ofhern Lands
that wene vot his.

"Whene one pandy hos obfained o decree of specdfdic

pordonmance wiich proves Ampossibic fto execute, The
Annooend paky may nescdnd The contract and seek
damag.s, which wili be wssesscd as af the dale the
contract 4s fAnaily abavdoned, not Lthe date of the
ondginat. breach.  Mekhoius v Choundam 1980 Ch. 5%,
1979 1 AJELR, 186 C.A, The damages caminoi be
erharced by any dolay of Lhat partly 4n baingding on

prescniing his cladm fon dameges. Sec H.L. 4th Ed.
Vol. 47 paragraph 271 page 1877,

The application of the nuie inBain v Fothergill appides equally £o

delay 4n compleiion as Xo faliure Lo complefc.
Ab negands the measurne of damages in cases wherne there £s deday 4in

compledlion, hayne v MoGregon on Darwges 171th Ed. paragraph 458 page 46 Lell

ws thats-

ho monre fhoan nominal damages should be necoverable

in the ingrequent cabe that coudd gall within The

Rubc, WDamages caiculated by the amount of the deposil
and Lhe expenses of diwesiigatding tie ane oniy heievant
where the PRadnidff neven geds the property; damages fon
Loss of bargodin arne expressly forbdidden”.

The appkicant who fook over the montgage on the property hes given
evidence zhai in his capacity as monigegee, he infends £o canry on widh secking

approvak. of his sub-division pfans und thet when sub-division approvak is grawted
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he will have his own Title prepaned and assigned Lo him. But Lfhis Count is noi

asked to adjudicate on those issues,
I am ondy asked to assess damages and 1 fdnd that the case falis within

given An
the nuiing/ Bain v Fothengdli and the cppileant 48 noi thencfone eniitled 1o damages

fon the Loss of his bargain.
fle has also obfained a decree of specifde performance and as the reasons
for Lhe delay in complelion also come within Lhe aule, Zhen damages coleutated by
reference £0 Zhe amount of the deposddl and the expenses of Anvestigating tle
WL ondy be appidleable 44 he neven geis the properiy.
the

1 awand/ applicant nominal damages of $1006.00 {on breach of contract

occasioned by the delaiin completion plus costs Lo be agrneed on iaxed.
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