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IN THE SUPREME COURT OF JUDICATURE OF JSAMAICA
I COMMON LAW |
SUIT MO C.L. & 601 OF 1992 |
|
|
BEVWEEN BCOWOCAR RANTALS LIMITED PLATNTIFF ;
AN D LLOYD CHUCK DEFENDANT |

Colin Henry for the Plaintiff
walter Scott rfor the Defendant

deard on the <Zand, 3rd, 5Sth, 16th, 25th mMay and ist June 1994

JUDGMENT
COURTENAY ORR J.

On the 15th instant I gave judgement for the plaintiff and in
doing s0 made a sumary of my reasons. I promised then to hand
down full written reasons. I now do so.
This is an action in c¢onversion brought by the plaintiff a
car rental company. In its amended statement of claim the plaintiff
company averred in this manner:
1. '‘the Plaintiff is a luaicwd Liability Company incorporated
under the Laws of Jamaica with its registeraed ‘&iilce at
i5 Arnold . Road, Kingston 4, in the parish of Saint
Andrew, and carries on the business 0f a car rental agency.
3. The Plaintiif was at all material times the registered owner
0oif a 19284 JTovoua Corolla motor vehicle registraticon number

)

BR 4524, engine nuaober 4k-1501597, and chassis number

KE 700815169,

4, On or about the 15th day of September, 1988, at the

wyyndham Hotel, New Kingston, the said motor vehicle was

stolcn.

5. On a date unknown to the Plaintiff, but before February 16,
1986, the Defendant uwalawiully and without the plaintiff’s
consent, came into posscesion of the motor vehicle.

b

On or about Faobruary 16, 1989, the Defendant delivered the
motor vehicle to one Fred Rebinson, to whom the vehicle

was purportedly sold



7. In the promisces, the Defeondant converted the vehicle for

his own usc.

Tun an amended detfonco the defendant made the following
responsae:

4. The Defendant denices that he never had possession of the

said motor vchicle as alleged in the amended Statament of

Claim or at all.

5. That Vefondant avers and states:

(a) That at the material time he would in the oridinary

cours: of nis business negotiate the galce of his

custoncrs® cars for tham for a commission.

{b) that ia order to do this his customcrs would park their

motor vehicles for sale on his premiscs at 24 0ld Hope

Road in the Parish of Saint Andrew.

{(c} That the said motor vehicle was parked on his promiscs

by one of nis then customers a br Lascelles Thomas who

held out himself to be the ownoer of the said motox

vehicle.,

6. Save that in March 1989 and aot Foebruary 1986 as allcged

in paragraph 6 of the Amendod Statement of Claim Lascelles

Thomas sold the said motor vehicle to Frod Robinson

paragraph o of the Amended Statement of Claim is denicd.

7. Tho Defendent avers and states that the said Fred

Robinson colleocted the said motor car from his, the

Dofondant’'s said nremises after Frod Robinson purchased

saie from Lascellos Thomas and it was leift at the

befendant's said premiscs to ba colloacted by the said

Frod Rooiunson.

. At the trial the defondant adduced no avidonce, the plaintiff

calYled iive witnessos and tenderced a similar number of exhibits.
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FEOON THE IS8UR OF LIABILITY

THE CASE FOR THE PRLAaTiT

Joscphine Jawes, Secrctary aad Assitant Administrator of thc
plaintiff company was the first witness. She gave evidence that
in keeoping witih hor dutics, she rented motor car RR4524 to a

'com%any, Hoffman Lovy Inc. on 29th Scptember 1988. The car was

\
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due to be returned on 7th Cctober 1988. The car was part of the

rental fleet of the plaintiff and was a burgundy red 1982 Toyota
Corolla. The interior was white. At the time of that rental it had
veen recently repaired and resprayed. |

The car wds not returnced at the end of the rental period.

The second witness was Jean Causewell, the rescrvations manager

and manager of the plaintiif. bhe too said she was familiar with
1982 Toyota Corolla with licence plates RR 4524, which had been a
part oi the rental fleet of the plaintiff from she began working
with the company in 1983, She described its colour as burgundy red
with cream white upholstery, and said that it héd a distinguishing
feature, namely, the lower rear pancl was that of a left hand drive
Toyota whercas the car was a left hahd drive. This oddity occurred
because the rear of the car had been damaged in an accident in
instead of a right hand drive onc, because tha correct ons was
unavailable. The right hand drive panel at the section above the
muffler was 3 inches in diamcter and 1 1/2 inches deep. In the
case of leit hand drive pancel, the wmeasurements were twice as much.
She also said that between September 1988 and Fobruary 1990
it was not a part of the rantal fleet, nor was it in the
possession of the plaintiif company. In 1ate February 1990 she
was driving along Oxford Road and saw the said car. She recongised
it by tne lower rear pancl which was that of « left hand drive.
It then bore licence plates 8436 AD. The colour nad been changed
to a bright red, with a black interior.
e third witness michacl Causoewell, managing director of
the plaintiff, said he ordered and took delivery of 1982 Toyota
Corolla KK 4524, it was rented in the business. It was stolen in

late Scptember or carly October 1988. For a poriod from late

Scptember until carly 1991 when he recovered the car from the police

it was not being ronted in his business. It was sold in March 1991.
Fred Robinson was the fourth witness called. Hoe said that

he repairs cars, and buys and sells old cars.
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A man told him something and he went to a gas station which
was operated by tie defoendant. There thoe defendant showed him a
rad Toyota Corolila motor car which was parked in the gas station
but away from the pumpz. It had on licence plates numboered 7585 AN.

fe told tince defendant that onte Sister Pascall had asked him to
seek out a car for hoer. He expressed the wish to show the car to
sister and the dedondant sent someonc along with him whilst he
showed it to her and tested it.

e told the dofendant that he would returned the following day
to purchaso the car. The defendant named a price of $80,000 - for
it; hce asked the defendant  to reduce the price but he replied that
he was selling it on bohali of somaonc.

On the following day he returned to the defendant and said
that he had come to purchase the car. He told the defendant that he
nad brought only §75,000 and he accepted it. o drow a receipt
{(ezhiibit 3) and gave him.

The dofendant wrote evorything written on it and signed it. He
did not noticec then that the name Lascelles Thomas was written at
the bottom, Ho merely checked that his name and the corroct sum was
on tihe roceipt, as he thought the defondant was a reaspectable
business man.

when he askoed the defendant for the title to the car he said
that he would have to collect it on another day because the
transfcr had not voeen signed. ‘The defendant gave him the
registration booklot and certificate of fitnesss, do went back to
the defcendance two days later, and tne defendant sald he had not
yet obtained the title. o again returncd to the defendant the
following day but did not got the title. He has never scen the
title nor did ne 2ven meet Lascells Thonas.

The day after ho received thoe car he delivoered it to Sister
Pascall. The recuipt was in the same condition when he got it

as it appeared in Court. On the recelpt cngine number shown is

The Fifth witness was Ava descenzice, clarical officer at the

Island Rovonue bepartment, King Street, Kingston.
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She tenderced in evidence o form Ti., which stated the particulars
for motor vehicle licenced RRE524 in March 1%8%. dr Scott objected
that it was not a public document, but I ruled that it was admnissible.
Subseguently, the plaintiff's attorney recalled ir Causewell,
the managing Director of the plaintiff. He said that he had inserted
the engine and Chassis aumbers on the form and that he transcribed the
numbers from tihe iavoice sent to him by Unimotors, the company from which
he had bought the car. This made those cntries on the form hearsay,
and so I disregurded them in coming to my donclusion
A title to a motor car was tendered in evidence as eﬁhibit 5.
It shows that a car with registraticn plates 8436 AR was registeroed
in the name of Sisters of Mercy. ©Other particulars of the car
arae; make: Toyota, Hodoel: Corolla, Celour: red, chassis number KE
700615163, engine owaber K1501597.
The recelpt Exzhibit 3 which Fred Robinson says the defendant
gave nim reads as follows:
"Received from Frod Robinson the sum
oi seventy ive thousand dollars ($75,000)
for cne Toyota Corolla Licence No. 75835 AW
cnyine Wo. KE 7000615619%
¥ have underlined the last 3 digits of the engine number

because on the rocelipt they are not very clear.

Tow SYBMISSIONS OW BEHALF OF THd PARTIES

iy Collin dHeary ior the plaintiif submitted therc was
abundant evidonge that tho plaintifffs car had been convertaed;
the plaintiff hoad established property in the car through the
evidonce of Josophine Janes, Jean Causewall and #ichacl Causewell
that it was part of the plaintiff’s floct of cars, that it was rented
Lo a company ond not returned at the end of the rental poeriod, and
not rocovered until 1%%1 from tho polica.

Ho rurthor argued that althougn the defendant denied that he
had possessicon of thoe car, yet by the terms of paragraphs 5,6, and 7
of the amended deioncs, he had admitted the plaintiff’s car was

parked on his premizes, and that the car had beon sold on his promised.



The only difference on the plosdings was who sold the car.

Hoe urged the Ceourt to accept the evidence of the Fred Robinson
that he bought a cay from the deifendant who had given him the receipt
exhibit 3, and to find that the obscurity of the number was part of
the defendant's purposce w create confusion in furtherance of a
shady deal.

vr Henry submitted furthor that the Court could find that the
same car which e Robinson bHought from the defendant was later sold
to the Sisters of doercy = it bearing the same chassis and engine
nwnbers as those of the car claimed by the plaintiff on the pleadings.
He suggested that thoe Court add to this the rocognition of a toyota
motor car with thoe sams licence numbor as the car to which the
Sisters of lMercy obtained titlo; as the car missing £from the
plaintif{f’s fleet.

Finally, hc gubmitted that the cevidence of Ava lMcKenzie

and the forma she tendered oxhibit 4 proved ownership of thoe car, to

which the Sisters of fercy obtainod title, as that of the plaintiff.

Hr Scott subnitted that whilce there was ovidoence that the
plaintifi‘s metor car had beon coaverted there was no evidonce to
iink the defendant with its conversion, Hae advanced the view that
evidence in support of tie plaintiiffs case failed in two crucial
Areas.

First, the recoeipt tondered could not assist the plaintiff. The
engine numper written on it was cloarly different from that claimed
py the plaiatiffi. It could wnot be arguced that the witness
#Mr Robinson had made a mistake in reading it,

Sccondly, the form tondoerod by Ava Mekenzie of the Island Revenue

Department was inadmissibloe. It is not a public document; it is
not made so by the Road Traffic Act or rocogniced as such by the
Record Ofiice het, uor was thore any ovidence of the system by which
such documents werwe modo and recorded.

it rejected kr Henry's submission that the defondant at

paragraph 5
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in saying that "thoe said motor vehicle" was parked on his pramises
was admitting that the motor car described in the statcemoent of
claim was the car parkaed on his promises.

The averment, he said mercly set out evidence which the
defendant intended to lead.

That statement embodies a failure to recognise the importance,
object and functions, of pleadings: Jacob and Gelderin, in their
book, plecadings : ¥rinciples and Practice, define two of the objects
at pages £ and 3 i the followings words:

"First to define with clarity and precision the
issues or gquaestions which are in dispute betweoen
tne parties and £all to be determined by the Court...

rhirdly, to inform the Court what are the precise
mattoers in idsuc botween the parties which alone the
Court may doterming ..."

Earlicr, they described the function of plcecadings in this

way at page 24,

"pProperly drafied, the pleoadings should disclosc
clearly dnd preciscely the real issues which are

in  dispute betweoen parties, as opposed to A

roecitation of eovidence which aach pakty intends

to adddco al trail. Tnoy arce not merce narrations

of provisional documents. The partics are bound

py what they say in their pleadings which have the
potential o forming part of the record, and morcover,
the Court itscli is bound by what the parties have
statad in their pleading to the facts relied on by thent
{aimphasis minoej

I now turn to a consideration of the gquestion whether the

dofence filed amounts to an admission that the defendant dealt

with the plaintiif's car. L will now set out each relevant avermant
in the wmended statement of ¢laim and then how the amended defenc2
deals with it.

Paragraph 3 of the amoended statement of claim reads:

“'he plaintiff was at all matorial times the
registeroed ownoer of o 1982 Toyota Corolla Motor
vahicle registration nuaboer RR45:£4, engine number
4K~-1501597, and chassis number K& 70-0615169."

In the amcaded dofence this is not admitted. Paragraph 5 of the
amended statoment of claim reads:
"Oon a date unknow to thoe plaintiff, but bafore
February 16, 1989, the defendants unlawfully and

without the plaintiff’s consent, camc into posscssion
of the motor voehicle.”
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To this the amended defence gives the following responses in
paragraphs 4 and 5;
{4) "The Defendant denies that he never had possession

of the said motor vehicle as alleged in the amended
Statement of Claim or at all.

(%) what Deiondunt avers and states:

{a) That at the material time he would in the
ordinary course of his business negotiate the
sale of his customars'® cars for them for a

commission.

(b} that in order to do this his customers would
park tihelr motor vaenicles for sale on his
premisaes at 24 0ld fope Road in the Parish
0% Saint Androw,

{c} That the said motor vehicle was parked on his
pramnises by one of his thoen cuctomers a
HMr Lascolles Thomas who held out himself to be
the owner of the said motor vehicle,

Paragrapn § of the amended statement of claim is couched in
the following itemss

"On or about February 16, 1289, the Defendant
delivered the motor vechile to one  Fred Robinson
to whom tihe vehicle was purportedly sold.”

and the amended defence countered with thesce statements in paragraphs
6 and 7;

(6) "Save that in sarch 1989 and not February 1989
as alleged in paragraph 6 of thoe Amendad Statemoent
of Clainm Lascolles Thomas sold the said motor vehicle
to Fred Robinson paragrapn 6 of the amonded statcment
of clain is denied.

(7} Tho defendant avers and states that the said ¥Fred Robinson collected
the said movor car from his, thoe defondant's sald pramise after
Frcd Roblnsoinl purchased 5ame from Lascelles THOMAas
and it was left at the Defendant said ﬁromises to
be collected by the said Fred Robinsg 507, "
{ciphasis supplied)

To what do the words "said motor vehicloe" used in paragraphs
i

4,5, (c) 5 (d) and 6 of the amcnded dofence "said motor car®
' ,
in paragraph 7 refer? Clearly they refer to the motor car described

in para. 3 of the amended statement of claim namely “1982 Toyoto
Corolla Motor vohiicle registration numbor RR45:4, engine number
48-1501597, and chosusis numboer £8 70-0615169%,

,'Thelplaintiff“s witncasoes Josephin: James, Jean Causewcll and
Fichaeol Causewell have «ll given ovidencoe (which I accept) that 1582
Toyota Corolla Motor car with rogistration numbor RR4524 waﬁ'n part

company in Scpoembor 1988.

K

h 3

the ploaintifi

i

0r tie fleet od
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This meoans that the company had poascssion of the car. It is
true that no adwmissible evidence was led to prove the engine number
and chassis number of the car, but the amended defence shows that both
parties are speaking about the same car.,

I thereforce hoid that the @wanended doeifcnce contains three crucial
admissions: At paragraph 5 (b}, an admission that the car claimed
by the plaintitf was parked on the deicadant’s preamises 44 01ld Hope
Road, St Andrew; at paragraph 6, that the said car was sold to Fred
Robinson; and at paragruph 7 and admission that Fred Robinson
collaected the said car from the defondant’s promiscs.

On thoe plaeadings thercfore the issues which the plaintiff
company had to prove are owacrship of the said motor car, and that
the defendnant come into possession of the saild motor car and deliverced
it to PFred Robinson.

The Court found the following facts. 1982 Toyota Corolla Motor
Car bearing registration number Riké45Z4 was in the possession of the
plaintiff company as part of its rental fleet in September 1988. The
and by the contract of nireage it should have been returned on 7th

October 1988. It was not so returned, and was not recovered by the

L)

)91,
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company until
EIn March 1989, Froed Kobinson went to the defendant at his gas
station at 01ld Hope kKoad and told him he was interested in a car
he siw therce. The defendant showed him the car, and sent someone
with Fred kobinson whilst he testad the car and showed it to a
propective pﬁrchuacr Sistor Pascall. e told the defendant that
:

he would return the foilowing day to purchase the car, aud the

defendant guoted a price of $80,000.00, loe asked the defendant to

reduce the price but he replied that he was selling the car for

someomne. That car was the same car which the plaintiff company was
miss.ing.
Che next day Mr Robinson returned to the defendant and told

hix that he had come o buy the car.
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Hoe also told the defendant that he nad bhrought only $75,000.00 and the
defondant agreed to  receipt it.  He then drew the recceipt exhibit 3.
The defendant wrote and signed the receipt. The roceipt was
in the same condition ag it was when shown in court as when it was
raeceived by the witnooss Prad Robinsoan.

Fred Robinson askod the defendant for the title to the car
but hce said that »ir fobinson would have to collect it another day
as the transfoer had not beon signed. However Froed Robinson recoived
that same day the registration booklazt and coertificate of fitness.

Two days later he returnoed to the detfondant and the defendant
sald the title was not yet ready. e went back thoe following day,
but did not recoive it. He has never received the title. He has
never met Lacelles Thomas.

He delivered thoe car to Sister Pascall. It was presumably
bought by thce Sisters of Mercy.

The statae of the roecoeipt exhibit 3 given by the defendant Freoed
Robinson and thoe fact that the mmbor on it indicated as an engineg
number i3 similsar to the chagsis numbor allaged by the plaintiff
company as beloaging to its car, was probably deliberately done to
mislead.

The deyendant sold »nd delivered to Fred Robinson the car which
had been in the possession oi the plaintiff company and had originally
borne registration plites Hdbead, At the time of the sale the car
had on licence plates marked 7588 AW, The defondant thus converted
the said motor car, at o time when the »laintiff company hsad an
imoncdiate right to posscess it.  Thus although the plaintifi company
has bacn unable to prove ownoership it has proved an interest

sufficiont to muintain an action for conversion.

THE ASSESSHENY OF LDANAGED

The witness eiichoel Cousawell gave evidonce that when the car
{ .

was finally recovered it wos in a domaged condition aand the up-

hols¢ory had been changed from white to black, znd the exterior

changed from burgundy to brignt red.




tHo had the car resprayed and ropaired at a cost of $11,109.60. I
accept this ¥igure and make an award in  that sum as part of a
special damages.

A8 regards loss of rontal I accept the evidence cf the witnaess
Jean Causewell that the car was rented at $320 U.S8. per week. She
also salid that the car was airconditionad and therofore much
in demand and would most likely have been rented for between 40 to

45 weeks in a year. #Hichael Causewell gave a figurc of 40 wecks.

%

He also said that in arriving at the sum to be charged for rental of
motor vehicle ne took into consideration the cost of running the
whole operation - salarios, bank interest charged, malntainance

of cars and the fuct that some had to be bought new and were much
more expensive than those bought earlier.

#Mr Scott submitted that on the aovidence of its own witnaess the
company 1s not entitled to loss of use at the full rate of $320 per
weck but that the court should deduct a portion of that sum for
the ‘cost of maintenance and all those other factors which Mr Causcwel
took into consideration when calculating the rate at which to rent
to the cars.

Mr Henry on thoe other hand referred to paragraph 13558 of the
fifteenth Bdition of fictregor on Damages where a contrary view is
agpressad. 'Thore the Lloaarned authors write:®

¥e.. particular now that detinue

has boeen absorbod by conversion it would
poeeia  that the plaintiff should be able to
recover ©he markot rate of hire for goods
botwoeon convergion and Judgement, cortainly
whoere he was i the habit of hiring out the
goods and possible aven where he was not"

The authors thon cite ths case of Hillesden BSacuritias vs

ki

tyjack (19631 ¢ ALl Bl 134 in support of the above quoted statemoent.

F

in that casc, an action for conversion brought after the abolition

of detinue in England, Parker J awnrded the plaintiff the full market
nirc of a kolls Royee motor car (which the hircr from the plaintiff
had wrongfullly sold to the defendante), from the date of its

'
conversion by the defondants until’ the date of its return to the

1
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plaintidff bofore Judgement. o pointed to the fact that the casce
conceraed a profit earning chattel which the plaintiff would
have hired out, and the defendant did hire out at a profit.

In so holding Parkoer J. expresscdly rule that the principle

in the case of Straund wlectric Company vs drisford Entertainments

[1952] 1 ALL BR 796, appliced to the e¢ase before him. In the

Strand £lectric case, 2 court, consisting of Somervell, Denning and

Romer LJJ  held that the defendant®s who had roefused to roturn the

profit earning cloctrical 2quipment which the plaintiffs had hired
out in the course of their business, and which the defendants had
mada ase of during the detention for their own onds, were liable
for the £ull wmarkot rate of hire of cquipment for the whole period
of detontion. Importantly, the court held that it was immaterial
that the plaintifis might not have realised the full hire during
the detention period by reason of the fact that only 75 percent

of their stock of cquipment was generally out on hire, that not

infreguently some of it was loaned gratis and that some of it might

‘have been accidentially damaged or destroyed.

I accept these two decisions as setting out the proper basis
of the measure of Damages in the circumstances of this casc, and so
I reject ir Scott's submission and award the plaintiff company for
thuafull period of two yaars which tho parties have agreced as the
reliavant period of thoe conversion.

F i therofore award the plainciff loss of hireage for 104 weceks
at $320 in United States currency per weck. This amounts to US.
$33,280., I agrece with dr denry that the interest should be at
least 20 percent since the car was used in a commercial conterprise.

in Bumnary, thorc will be judgoemet for the plaintiff in the
sumvof $11,169.60 and U2, $33,280 with interest of 20% from 7th
Octoboer 1988, and the plaintiff shall have its costs to be taxed if

not ayrecd.




