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HEARD: 2 1 s t ,  22nd, 2 3 r d ,  2 4 t h ,  2 5 t h  J u n e  
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These  a c t i o n s  w e r e  c o n s o l i d a t e d  on t h e  1 0 t h  May, 1990 p u r s u a n t  

t o  Order  on summons f o r  F u r t h e r  D i r e c t i o n s .  

By t h e  2 8 t h , F e b r u a r y ,  1994 t h e  C o u r t  had  h e a r d  a l l  t h e  e v i d e n c e  

and  t h e  m a t t e r  was a d j o u r n e d  f o r  w r i t t e n  s u b m i s s i o n s .  
I 

U n f o r t u n a t e l y  a  d i s p u t e  a r o s e  between t h e  p l a i n t i f f s  and  t h e i r  
I 

a t t o r n e y - a t - l a w ,  D r .  Manderson-Jones.  Many e f f o r t s  w e r e  made t o  

r e s o l v e  t h i s  d i s p u t e  b u t  t o  no a v a i l .  

The p l a i n t i f f s  e v e n t u a l l y  t e r m i n a t e d  D r .  Manderson-Jones 

i n s t r u c t i o n  t o  r e p r e s e n t  them. 

The p l a i n t i f f  f i l e d  a  Summons f o r  F u r t h e r  D i r e c t i o n s  which  

was h e a r d  on t h e  1st  O c t o b e r ,  1998.  T h e r e a f t e r  M r s .  H e i d i  R e i d e l l  

t h e  p l a i n t i f f  i n  t h e  second  s u i t  and a  d i r e c t o r  and  s h a r e h o l d e r  

o f  t h e  p l a i n t i f f  i n  t h e  f i r s t  s u i t ,  r e p r e s e n t e d  h e r s e l f  i n  S u i t  

No. R-080 o f  1982 and it was a g r e e d  t h a t  t h e  s u b m i s s i o n s  made on  

h e r  b e h a l f  would i n  s o  f a r  a s  t h e y  a r e  r e l e v a n t  t o  S u i t  No. E-051 

o f  1980,  be  t a k e n  i n t o  a c c o u n t  when d e a l i n g  w i t h  t h e  l a t t e r  

Suit No. E- 051 bf  1980 
Eden Country Club Ltd. vs. Royal Bank Jamaica Ltd. (the Eden Suit) 

The Defendan t  was l i c e n s e d  t o  c a r r y  on t h e  b u s i n e s s  o f  b a n k i n g  



i n l J ama ica  and o p e r a t e d  a branch o f f i c e  i n  Montego Bay. The p l a i n -  

t i f f  was a t  a l l  m a t e r i a l  t imes  a customer o f  t h e  Defendant  and 
I 

had an account  (No.114-157-1) a t  t h e  a f o r e s a i d  b ranch .  

The d i r e c t o r s  and s h a r e h o l d e r s  of t h e  p l a i n t i f f  company were 

I a t  a l l  m a t e r i a l  t imes  Al ton  J enou re ,  He id i  R e i d e l l ,  J enou re  Gooden 

' and Vivienne Gooden. 

c - 1  
The P l a i n t i f f  i s  c l a iming  t h a t  t h e  de f endan t  made a number of  

Lj 
unau tho r i s ed  d e b i t s  and wi thdrawals  from t h e  p l a i n t i f f ' s  a ccoun t  

between A p r i l ,  1979 and A p r i l ,  1980 t o t a l l i n g  $190,391.76. 

Accordingly  t h e  p l a i n t i f f  c l a ims :  

(i) A d e c l a r a t i o n  t h a t  t h e  Defendant  
wrongfu l ly  d e b i t e d  t h e  p l a i n t i f f ' s  
accoun t  w i t h  t h e  amount o f  $190,391.76. 

I 

(iii) ' 

An account  o f  t h e  t r a n s a c t i o n s  
between t h e  p l a i n t i f f  and t h e  de fen-  
, d a n t  and payment t o  t h e  p l a i n t i f f  of  
any a d d i t i o n a l  sums which may be 
'found due t o  it. 

Damages o f  $185,433.26 f o r  b r each  of  
c o n t r a c t  i n  r e s p e c t  of  t h e  o p e r a t i o n  
o f  t h e  p l a i n t i f f  company's accoun t .  

A l t e r n a t i v e l y  payment .o f  t h e  s a i d  
amount of  $185,433.26 a s  noney had 
and r e c e i v e d  by t h e  de f endan t  t o  t h e  
p l a i n t i f f  company's u se .  

(v) , A l t e r n a t i v e l y  damages f o r  neg l i gence .  

The de fence  i s  t h a t  under t h e  o s t e n s i b l e  a u t h o r i t y  o f  t h e  

p l a i n t i f f  company and /o r  t h e  p a r t i e s  a c t i n g  w i t h i n  t h e  terms of  t h e  
\- 

I o s t e n s i b l e  o r  a c t u a l  a u t h o r i t y  t he r eby  g iven ,  i n t e r n a l  d e b i t  memos 

I were used t o  withdraw funds  from t h e  p l a i n t i f f  I s  a ccoun t  f o r  t h e  

I ' 
payment o f  wages and o p e r a t i n g  expenses  which t h e  p l a i n t i f f ' s  

I company was l i a b l e  t o  pay.  

I The de f endan t  made no admiss ion a s  t o  t h e  c o n t r a c t u a l  d u t y  

I 

r a i s e d  by t h e  p l a i n t i f f  Eden i n  i t s  s t a t e m e n t  o f  c l a i m  b u t  s t a t e d  

t h a t  it a c t e d  i n t e r  a l i a ,  pu r suan t  t o  t h e  p r o v i s i o n s  o f  c l a u s e  9 o f  

I c> 1 t h e  "Agreement f o r  Opera t ion  o f  Account" (pa ragraph  1 2  o f  Defence)  . 
The d e f e n d a n t l f u r t h e r  s t a t e d  t h a t  it had a c t e d  i n  accordance  

w i t h  t h e  mandate g iqen  by t h e  p l a i n t i f f  t o  t h e  de f endan t  and t h a t  
I 

t h e  accoun t  was o p e r a t e d  by pe r sons  o s t e n s i b l y  a c t i n g  w i t h i n  t h e  

terms of  t h e  a u t h o r i t y  t he r eby  g iven .  The Defendant  f u r t h e r  c la imed  

t h a t  it a l s o  a c t e d  i n  accordance  w i t h  t h e  terms of a  new s i g n i n g  

r e s o l u t i o n  of  t h e  2nd October ,  1979 o f  which i t  was g iven  due n o t i c e  



on 4 t h  Oc tober ,  1979. 

The Evidence i n  O u t l i n e  

Three  w i t n e s s e s  gave e v i d e n c e .  

M r s .  H e i d i  R e i d e l l  and M r .  A l t o n  J e n o u r e  f o r  t h e  p l a i n t i f f  

and M r .  Thomas Wil l iam Robinson f o r  t h e  Defence.  
I 

M r s .  Heidi Reidel l  o p e r a t e d  a c c o u n t  No.117-691-61 w i t h  t h e  

CI D e f e n d a n t ' s  Bank a t  t h e  d e f e n d a n t ' s  b r a n c h . o f f i c e  i n  Montego Bay, 

S t .  James. T h i s  accoun t  was opened on t h e  27 th  November, 1978 i n  

t h e  names o f  A l t o n  J e n o u r e ,  J e n o u r e  Gooden and M r s .  H e i d i  R e i d e l l .  

M r s .  R e i d e l l  w a s  a  s i g n a t o r y  t o  t h e  accoun t  and drew cheques  

f r e q u e n t l y  on and made lodgements  t o  t h e  s a i d  a c c o u n t .  

The a c c o u n t  s h e  s a i d ,  w a s  opened i n  o r d e r  t o  r e f u r b i s h  and r e s t o r e  a  

dormant g o l f  c o u r s e  and r e s t a u r a n t  a t  I r o n  Shore ,  i n  t h e  p a r i s h  o f  

, S t .  James. 

c! On t h e  7 t h  November, 1978 M r .  A l t o n  J e n o u r e  on b e h a l f  o f  t h e  

p l a i n t i f f  s i g n e d  a le t ter  o f  i n t e n t  t o  l e a s e  from T r a n s  Car ibbean  

Jamaica Limi ted  t h e  I r o n  Shore  Golf Club and Golf Course.  T h i s  

p r o p e r t y  was renamed Eden Country Club L i m i t e d .  T h i s  l i m i t e d  

l i a b i l i t y  company was formed w i t h  t h e  i n i t i a l  s h a r e h o l d e r s  be ing  

M r .  A l ton  Jenoure  and M r s .  R e i d e l l .  They w e r e  a l s o  d i r e c t o r s  o f  

t h e  p l a i n t i f f .  T h i s  Golf company w a s  formed on December 1 8 ,  1978; 

i t s  r e g i s t e r e d  o f f i c e  w a s  a t  I r o n s h o r e  i n  Montego Bay. 
f '  L! A t  a mee t ing  o f  t h e  Board o f  D i r e c t o r s  h e l d  on t h e  1 3 t h  

F e b r u a r y ,  1979 t h e ; D e f e n d a n t  was a p p o i n t e d  t h e  banker  o f  t h e  p l a i n -  

t i f f  company. Th'e Manager o f  t h e  Defendant  Bank w a s  M r .  Thomas 

W i l l i a m  J a c k  Robinson. 

The p l a i n t i f f  company on February  1 6 ,  1979 opened a c u r r e n t  

accoun t  No.114-1571 w i t h  t h e  Defendant .  An Agreement f o r  O p e r a t i o n  

o f  Account w a s  s i g n e d  by M r .  J e n o u r e  Gooden and h i s  w i f e  M r s .  

Vivienne  Gooden, t h e  Managing D i r e c t o r  and S e c r e t a r y ,  r e s p e c t i v e l y  

o f  t h e  p l a i n t i f f  company. 

T h i s  document p r o v i d e s  t h a t  t h e  a u t h o r i s e d  p e r s o n s  f o r  t h e  

s i g n i n g  o f  a l l  cheques ,  b i l l s ,  i n s t r u m e n t s  o r  o t h e r  documents drawn 

on o r  made payabl 'e  t o  t h e  Bank s h a l l  be: 

1. The Managing D i r e c t o r  who must s i g n  j o i n t l y  
w i t h  Al ton  E .  J e n o u r e  o r  H e i d i  R e i d e l l  o r ;  

2 * ,  The S e c r e t a r y / D i r e c t o r  t o  s i g n  j o i n t l y  w i t h  
~ l t o n . ~ .  J e n o u r e  o r  H e i d i  R e i d e l l .  



The same a p p l i e d  t o  a l l  r e q u e s t s  f o r  advances ,  l o a n s ,  o v e r d r a f t s  

o r  o t h e r w i s e  w i th  o r  w i thou t  s e c u r i t y .  According t o  t h e  p l a i n -  
I 

t i f f  t h e  r e a son  f o r  t h i s  s i g n i n g  ar rangement  was t o  e n s u r e  mutua l  

s e c u r i t y  and c o n t r o l  o f  t h e  p l a i n t i f f  company's b u s i n e s s  i n  f avou r  

o f  t h e  D i r e c t o r s .  

Mrs. R e i d e l l  t e s t i f i e d  t h a t  t h e  p l a i n t i f f  p r e s e n t e d  t o  t h e  

Defendant a  copy o f  t h e  Memorandum and A r t i c l e s  o f  A s s o c i a t i o n  o f  

t h e  p l a i n t i f f  company a s  w e l l  a s  a  copy o f  t h e  C e r t i f i c a t e  o f  

I n c o r p o r a t i o n ,  c o p i e s  o f  t h e  s i g n i n g  ar rangements  and s i g n a t u r e  

c a r d s .  

I t  i s  h e r  ev idence  t h a t  t h e  d i r e c t o r s  were n o t  r e q u i r e d  t o  

, and d i d  n o t  g i v e  any gua ran t ee  o r  s e c u r i t y  i n  r e l a t i o n  t o  accoun t  

number 114-1571. The Guarantees  a t  pages  129 t o  134 o f  Volume 1 of 

the agreed documents were i n  r e s p e c t  of  accoun t  number 117. She 

swore t h a t  a t  t h e  t i m e  when t h e s e  documents were s i g n e d  t h e  name 

o f  "Eden Country Club Limited"  was n o t  s t a t e d  t h e r e o n .  She a l s o  
I 

r e f e r r e d  t o  c o p i e s  o f  hypo theca t i on  forms among t h e  ag reed  documents 
I 

and a s s e r t e d  t h a t  t h e y  were n o t  t h e  f a c s i m i l e  of t h e  o r i g i n a l  

documents.  

When t h e  two g u a r a n t e e s  werre s i gned  on t h e  1 6 t h  February ,  1979 

account  1 1 4  w a s  n o t  overdrawn, s h e  contended. Sta tement  o f  a ccoun t  

i n  r e s p e c t  of accoun t  1 1 4  d a t e d  March 1 2 ,  1979 (pp.  59-74 o f  ag r eed  

I documents) was r e f e r r e d  t o .  The d a t e  of  t h e  f i r s t  e n t r y  i s  

February  19 ,  1979; t h e  d a t e  of  t h e  l a s t  e n t r y  i s  A p r i l  11, 1980. 
I 

I 
M r s .  R e i d e l l  s a i d  she  s i gned  cheques d u r i n g  t h e  p e r i o d  

February  19 t o  March, 1979. She d i d  n o t  s i g n  any o t h e r  i n s t r u m e n t  

and no o t h e r  i n s t r u m e n t s  o t h e r  t h a n  cheques were drawn by any o t h e r  

o f f i c e r  of  t h e  p l a i n t i f f  company. 

Cheques and d e b i t  memos s i gned  by u n a u t h o r i s e d  pe r sons  were 

0 used t o  e f f e c t  wi thdrawals  from account  1 1 4  d u r i n g  t h i s  p e r i o d .  

The fo l l owing  i s  a  l i s t  of d e b i t  memos which t h e  p l a i n t i f f  

c l a i m s  r e p r e s e n t  unau tho r i s ed  wi thdrawals  from i t s  accoun t  number 

1 1 4 .  These d e b i t  mkmos b e a r  t h e  i n i t i a l s  of  M r .  Robinson t h e  Manager 

of t h e  de f endan t  Bank. 

(1) Deb i t  memo d a t e d  May 11, 1979 
i n  r e s p e c t  o f  pay r o l l  s i gned  
by L.V. Gooden f o r  



I 
J , 

(2  Deb i t  memo d a t e d  May 18 ,  1979 
i n  r e s p e c t  of  p a y r o l l  s i gned  
by L.V. ~ o o d e n  f o r  

( 3 )  Deb i t  memo d a t e d  1.6.79 f o r  
p a y r o l l  s i gned  bybJenoure 
Gooden f o r  

(4) Debi t  memo, d a t e d  19.6.79 f o r  
wages s ignkd  by i Jenoure  Gooden 
f o r  

( 5  Debi t  memoi d a t e d  16.6.79 f o r  
wages s i gned  bydJenoure Gooden 
f o r  

( 6 )  Deb i t  memo d a t e d  25.6.79 f o r  pay 
r o l l  s i gned  by l Jenoure  Gooden f o r  

(7 )  Deb i t  memo d a t e d l J u n e  79 f o r  wages 
s i gned  by l J enou re  Gooden f o r  

I 

(8) Debi t  memo d a t e d  18.9.79 f o r  wages 
s i gned  by f o r  

' ( 9 )  Deb i t  memo d a t e d  13.7.79 f o r  pay 
b i l l  s i gned  by L.V. Gooden f o r  

( 1 0 )  Debi t  memo da t ed  28.9. f o r  wages 
s igned  by L.V. Gooden f o r  

! (11) Debi t  memo d a t e d  6.7.79 f o r  pay 
, b i l l  s i g n e d  1 J enou re  Gooden f o r  

(12) Debi t  memb d a t e d  27.7.79 f o r  pay 
r o l l  s i gned  by ~ J e n o u r e  Gooden f o r  

(13 Debi t  memo d a t e d  10.8.79 f o r  pay 
b i l l  s i gned  by L.V. Gooden f o r  

( 1 4 )  ,Debi t  memo d a t e d  17.8.79 f o r  wages 
! 

s igned  by L.V. Gooden f o r  

(15)  Deb i t  memo f o r  wages stamped August 
27, 79 s i gned  L.V. Gooden f o r  

( 1 6 )  Deb i t  memo f o r  pay b i l l  d a t e d  August 
.31, 79 signe'd L.V. Gooden f o r  

(17)  Debi t  memo f p r  cash  advanced d a t e d  
September 1 2 ,  79 s i gned  Lv. Gooden f o r  

( l a )  Deb i t  memo f o r  p a y r o l l  d a t e d  A p r i l  1 7 ,  
79 s i gned  Jenoure  Gooden and L.V. 
Gooden f o r  

(19 Debi t  memo f o r  wages d a t e d  A p r i l  27, 
79 s i gned  Jenoure  Gooden f o r  

(20)  Debi t  memo f o r  p a y r o l l  d a t e d  May 4 ,  79 
s i gned  L.V. Gooden f o r  

I (21)  Debi t  memo ( t r a n s f e r r e d  t o  117-691-6) 
d a t e d  February  21, 79 (Ex .  3 )  n o t  
s i gned  by any o f f i c e r  o f  t h e  p l a i n t i f f  
company f o r  

(22) Debi t  memo ( t r a n s f e r  t o  117-691-6) 
d a t e d  May 17 ,  79 n o t  s i gned  

(23)  Debi t  memo d a t e d  24.5.79 n o t  s i gned  

T o t a l  



I t  i s  t h e   plaintiff,'^ c o n t e n t i o n  t h a t  none of  t h e s e  d e b i t  

memos complied w i t h  t h e  s i g n i n g  a u t h o r i t y  which t h e  bank knew o f .  

I M r s .  R e i d e l l  s t a t e d  t h a t  she  was n o t  aware o f  them a t  t h e  t ime  t h e y  

were be ing  p u t  th rough .  She i d e n t i f i e d  two o t h e r  d e b i t  m e m o s  n o t  

among t h e  ag reed  documents.  The f i r s t  d a t e d  26.6.79, n o t  s i g n e d ,  

f o r  $1886.00 i n  r e s p e c t  o f  stamp du ty  and l e g a l  f e e s  f o r  B i l l  o f  

S a l e .  The second a l s o  d a t e d  26.6.79 s i gned  Jenoure  Gooden f o r  

I $72.50 i n  r e s p e c t  o f  stamp d u t y  and r e g i s t r a t i o n  f e e s  f o r  a  B i l l  of 

S a l e .  Thesedeb i t  memos were drawn a g a i n s t  t h e  p l a i n t i f f ' s  a ccoun t  

No.114-1571. The B i l l  o f  S a l e ,  she  s a i d  was ove r  p r o p e r t y  i n  which 

t h e  p l a i n t i f f  had no i n t e r e s t .  The s u b j e c t  p r o p e r t y  was owned by 

h e r s e l f ,  A l t on  Jenoure  and J enou re  Gooden. These two d e b i t  memos 

were r e c e i v e d  i n  ev idence  a s  e x h i b i t  5 .  

C! M r s .  R e i d e l l  i d e n t i f i e d  71 cheques s i gned  by J enou re  Gooden 

and L.V. Gooden drawn on t h e  p l a i n t i f f ' s  a ccoun t  number 1 1 4  w i t h  

t h e  Defendant  Bank., These cheques were f o r  p e r i o d  2.10.79 t o  

11.4.80. She a s s e r t e d  t h a t  t h e  Banking r e s o l u t i o n  o f  Feb rua ry ,  1979 

was n o t  r e p l a c e d  b y a  new r e s o l u t i o n  and t h a t  t h e  Board o f  D i r e c t o r s  
I 

of t h e  p l a i n t i f f  company d i d  n o t  a u t h o r i s e  t h e  s i g n i n g  o f  cheques  

by J enou re  Gooden and L.V. Gooden. I t i s n o t i n  d i s p u t e  t h a t  t h e  t o t a l  

amount d e b i t e d  t h e  p l a i n t i f f ' s  accoun t  i n  r e s p e c t  of t h e s e  
'/ -. c-.-' cheques i s $ 3 8 , 2 8 0 . 0 0 .  

She i d e n t i f i e d  a .c rossed cheque f o r  $3500.00 payab l e  t o  t h e  

p l a i n t i f f  ( E x h i b i t  4 )  $500.00 of t h i s  amount was d e p o s i t e d  t o  t h e  

p l a i n t i f f ' s  account an6 $3,000.00 was p a i d  o u t  a s  cash .  T h i s  shou ld  

n o t  have been done. The p l a i n t i f f  she  c l a i m s  i s  e n t i t l e d  t o  t h i s  

amount. 
I 

The p ledge  o f  $25,000.00 made by M r .  Gooden and M r .  J enou re  

r .-, when account  N o .  117 was opened i n  November o f  1978 was n o t  r e t u r n e d .  

C'  She c l a i m s  t h a t  t h i s  cash  c o l l a t e r a l  i s  nowhere shown t o  have been 

c r e d i t e d , t o  e i t h e r  accoun t  1 1 4  o r  117. 

She contended t h a t  t h e  amount o f  $7,754.00 which M r .  Robinson 

admi t t ed  i n  h i s  a f f i d a v i t  w a s c h a r g e d  a s  i n t e r e s t ,  was n o t  due  t o  

t h e  Defendant  Bank. The Bank she  s a i d  w a s  n o t  e n t i t l e d  t o  t h i s  amount. 

I n  c r o s s  examina t ion  she  agreed  she  had s a i d  t h a t  s h e  became a 

s i g n a t o r y  t o  a c c o u n t 1 1 7  a t  i t s  opening on 24/11/78.  She ag reed  
1 
I 



t h a t  h e r  name d i d  n o t  appear  on t h a t  account .  H e r  e x p l a n a t i o n  was 

t h a t p e r m i s s i o n  from Bank of  Jamaica was neces sa ry  s i n c e  she  was 

a  f o r e i g n e r  and cou ld  n o t  borrow money from t h e  Bank. 

I n  answer t o  M r s .  Hudson-Phil l ips Q.C. ,  she  s a i d  t h e  r e s o l u t i o n  
I 

a s s i g n i n g  t h e  de fendan t  t o  be t h e  p l a i n t i f f ' s  bank was w r i t t e n  up 

i n  t h e  Bank's  o f f i c e .  Th i s  was on t h e  16/2/79.  A t  t h a t  same t i m e  

c; two in s t rumen t s  o f  gua ran t ee  were execu ted  by M r .  J enou re ,  M r .  and 

M r s .  Gooden and h e r s e l f .  A l l  f o u r  o f  them had gone t o  t h e  Defendant  

Bank's  o f f i c e  f o r  t v e  purpose  o f  c a r r y i n g  o u t  t h e  p rocedures  f o r  
I I 

t h e  opening of  account  1 1 4 .  However she  d i d  n o t  a g r e e  t h a t  t h e s e  

i n s t rumen t s  o f  gua ran t ee  formed p a r t  o f  t h e  documentat ion r e q u i r e d  

by t h e  Bank i n o r d e r , t o  enab l e  t h e  p l a i n t i f f  t o  open and o p e r a t e  

account  114. 

She i n s i s t e d  t h a t  she  guaran teed  t h e  i ndeb t ednes s  p r e v i o u s l y  

c\ i n c u r r e d  by h e r s e l f ,  M r .  Gooden and M r .  J enoure  i n  r e s p e c t  o f  

account  1 1 7 .  According t o  h e r  she  was gua ran t ee ing  h e r  own d e b t ,  

M r .  J enoure  was gua ran t ee ing  h i s  and s o  was M r .  Gooden. 

The r e l a t i o n s h i p  between h e r s e l f  and t h e  Goodens began t o  

d e t e r i o r a t e  around January/February  1979. They were mere f u n c t i o n a r i e s  

o f  t h e  Company; t h e y  were no t  s h a r e h o l d e r s ,  she  c la imed.  I t  was 

n o t  i n  h e r  power t o  g e t  r i d  o f  them. She does  n o t  now know t h e i r  

whereabouts.  M r .  Gooden p u t  up ca sh  c o l l a t e r a l  o f  $25,000.00. H e  
f "  $ \  

j' had l e f t  a  good job a t  S h e l l  Company and h i s  w i f e  had l e f t  s e c u r e  
I 

employment a t  Geddes Grant  Limited t o  become Managing D i r e c t o r  and 

S e c r e t a r y  o f  t h e  p l a i n t i f f  company r e s p e c t i v e l y .  
I 

She agreed  t h a t  t h e  P r i c e  Waterhouse d r a f t  accounts  show 

l o a n s  from bo th  Gooqens t o , t h e  P l a i n t i f f  Eden. 

M r .  A l ton  J enou re ,  a  sha reho lde r  and d i r e c t o r  o f  Eden Country 

Club Limited g a v e ' s u p p o r t  t o  t h e  ev idence  of  M i s s  R e i d e l l .  H e  had 

C around 1 4  y e a r s  expe r i ence  a s  a  banker ,  was Manager o f  t h e  Westgate 

Branch o f  t h e  Bank of  Nova S c o t i a  from 1970 t o  1972. He d i d  n o t  

cons ide r  it unusua l  f o r  t h e  Bank n o t  t o  demand s e c u r i t y  f o r  t h e  

P a l i n t i f f  Eden 's  account  number 114-15-71. 

H e  s a i d  the '  gua ran t ee  t h a t  t h e  f o u r  ( 4 )  d i r e c t o r s  s i gned  had 

no th ing  t o  do w i t h  Eden account  number 1 1 4 .  The gua ran t ee  was t o  

c o v e r  t h e  ove r run  on account  117. The f o u r  pe r sons  were n o t  



signing as directors, they signed personally. They were all asked 

to sign blank fomrmsl, he said. He was a signatory for the company 
I 

on company's bank account. He did not sign any cheques or debt 

instruments on account 114 for the period April, 1979 to October, 

1980. 

In answer to Counsel for the Defendant he said that Account 

117 was opened in November, 1978 to operate the Golf and Country 

Club. It was his intention to operate the venture as a partnership. 

He did not advise the Bank Manager, Mr. Robinson, that it was their 
I 

intention to incorporate a company to operate the business. 

The Defence 

Mr. Thomas William Robinson who now lives in Barbados was the 
I 

only witness for the defence. He lived in Jamaica from November 

14, 1977 to June 30, 1983. He was employed as Manager for the 

Royal Bank Jamaica Limtied, Montego Bay Branch. He had about 30 

years banking experience up to 1983. 

He recalled having banker/customer dealing with Mrs. ~eidell, 

Mr. Alton Jenoure and Mr. Jenoure Gooden. This began in November, 

1978. At a meeting they stated their intention to take over Iron- 

shore Golf Club. They showed him a letter of intent and wanted 
i 

overdraft facility of $50,000.00. They were planning to form a 

company. He told them he would assist as long as they put up in 

full cash collateral and it was understood that the overdraft would 

be in the name of the company. It was agreed that the advances 

would be taken over by the company. He told them he would also 

wish personal guarantees from the shareholders. 

As only $25,000.00 could be put up at the time he agreed to 

allow facilities t o  go up to $25,000 .OO in the names of Jenoure 

,Gooden and Alton Jenoure. 

Mrs. Reidell was to put up cash collateral in the form of 

W.S. $12,500.00at her bank in the U.S.A. 

He recalled when the corporate account was opened in February 

1979. He obtained the personal guarantees from all the shareholders. 

He processed the demand loan in the name of the company for $31,000. 

This demand loan was necessary because additional funds were 

required to get the operation started. 



H e  i d e n t i f i e d  t h e  p e r s o n a l  g u a r a n t e e  o f  t h e  f o u r  ' s h a r e h o l d e r s ' ,  

a  document s i g n e d  by 2Jenoure Gooden, L.V.  Gooden, A l t o n  , J e n o u r e  

and H e i d i  R e i d e l l  on 16 /2 /79  f o r  $46,000.00.  T h i s  was, h e  s a i d ,  

t o  s e c u r e  d e b t s  and l i a b i l i t i e s ,  p r e s e n t  and f u t u r e  advances  i n  

t h e  name o f  Eden Country Club L imi ted .  T h i s  document he  s a i d  was 

s i g n e d  i n  t h e  p rekence  o f  M i s s  Brownlow and h i m s e l f .  

I The g u a r a n t e e  f o r  $46,000 was meant t o  b e  $45,000 t o  s e c u r e  

t h e  o r i g i n a l  o v e r d r a f t  b u t  when t h e  g u a r n a t e e  was s i g n e d  t h e  

o v e r d r a f t  had moved up above $45,000.00.  
I 

By t h e  1 6 t h  o f  February ,  1979 a l l  t h e  s e c u r i t i e s  e x c e p t  f o r  

t h e  B i l l  o f  S a l e  were i n  p l a c e .  

On February  '21, 1979 t h e  a c c o u n t  117-69-16 was i n  o v e r d r a f t  
I 

t o  t h e  t u n e  of  $80,143.68 (page  1 4 0  o f  Volume 1 of  Agreed Bundle)  

M r .  Rob inson ' s  e v i d e n c e  i s  t h a t  he  gave i n s t r u c t i o n s  f o r  

$76,000.00 t o  be  t r a n s f e r r e d  from a c c o u n t  114-157-1 t o  a c c o u n t  
1 

117-69-16 t h a t  i s  t h e  p e r s o n a l  a c c o u n t  o f  M r .  Gooden and M r .  J e n o u r e .  I 

I 

H e  d i d  t h i s ,  h e  s a i d ,  because  a t  t h a t  t i m e  he  had o b t a i n e d  a l l  , 
I 

t h e  s e c u r i t i e s  e x c e p t  t h e  B i l l  o f  S a l e  and t h e  s e c u r i t i e s  i n c l u d e d  I 

two p e r s o n a l  g u a r a n t e e s  o f  t h e  s h a r e h o l d e r s  f o r  $46,000.00 and 

I 

The d i f f e r e n c e  o f  $1,000.00 between t h e  sum o f  t h e  g u a r a n t e e s  I ~ 
I 

and t h e  amount t r a n s f e r r e d  i s  due t o  t h e  f a c t  t h a t  t h e  o v e r d r a f t  

a r r a n g e d  i n  t h e  name o f  t h e  company was $45,000.00 and t h e  demand I 
l o a n  was $31,000.00.  

H e  was i n  t h e  p r o c e s s  of  c l e a r i n g  o f f  t h e  o v e r d r a f t  i n  t h e  

p e r s o n a l  a c c o u n t  117-691-6 b u t  because  a  few cheques  were o u t -  

s t a n d i n g  a  b a l a n c e  was l e f t  back i n  t h e  a c c o u n t .  

The d e b i t  memo i n  r e s p e c t  of  t h e  $76,000.00 ( E x h i b i t  3 )  was 
I 

n o t  c o u n t e r s i g n e d  by any o f f i c e r  o f  t h e  p l a i n t i f f  company. D e b i t  
, 

memos, he  s a i d ,  ;ere n o t  s i g n e d  by cus tomers  e x c e p t  where c a s h  rras 
I 

r e c e i v e d .  

On 1 6 t h  May; 1979 t h e  b a l a n c e  on a c c o u n t  117 was $6234.29 

i n  o v e r d r a f t .  An a t t e m p t  was made t o  pay o f f  t h i s  sum by way of  

c r e d i t  memo fo ' r  $6,158.42 b u t  because  o f  i n t e r e s t  on t h e  over-  

d r a f t  a  f u r t h e r  sum o f  $78.58 was n e c e s s a r y  t o  c l o s e  i t .  

! By a  d e b i t  memo d a t e d  May 21, 1979 t h e  sum $6,158.42 was 

t r a n s f e r r e d  from accoun t  1 1 4  t o  a c c o u n t  11:7. A f u r t h e r  d e b i t  memo 
I 

I 



I I 
< I t 

1 ' for $79.62, was issued debiting the plaintiff company's account 114 

to meet overdraft interest on account 117 ($7.8..58 interest and $1.04 

for service charge). 

In the normal course of events statements would be dispatched 
I 

I to the customers within a week to ten (10) days of the closing date. 

After this no further statement would be prepared automatically. 

Turning to debit memos for period 17th April, 1979 to 28th 

September, 1980 drawn on account 114-157-1 except for three (3) they 
P\ 

L' 1 all, he said, represent weekly payrolls as prepared by the Managing 

Director and/or Secretary/Director of the Plaintiff company. Those 

excepted are the two already referred to for $6,158.42 and $79.62 and 

one for $76,000 (Exhibit 3) which represents sum transferred from 

1 account 114-157-1 to account 117-691-6. 

He admits that payment for wages and payroll made during the 

period 17th April, 1979 and 28th September, 1979 were not made in 
I 

accordance with the provisions of Part B of the plaintiff's authorised 

signatures resolutions of the 11th February, 1979. However, he said 

the bank had "little alternative" as otherwise the plaintiff's 

business would have collapsed and the bank would have been left 
I 

unprotected. I 
I 

The symbol "M" , he said, indicates that credits were made by 
\ 

way of debit memos and not by cheque deposits. He admits that the 

symbol "MI' was omitted from account 114-157-1. It was the duty of 

,the key punch operdtor at the Data Centre in ~ingston where the 
I 

processing of accounts was done, to apply the symbol " M u .  

With respect do debit memos other than those for wages/payroll 

bills, Mr. ~obinson said, he knew of no reason why such debit memos 

should be countersigned by an officer of the plaintiff company. 

I will deal'with other aspects of his evidence when considering 

khe specific claims of the plaintiff. 

The Plaintiff's Claims 
I 

(1 1 Damages for Negligence 

The Plaintiff Eden at paragraphs 19 to 21 of the Statement of 

Claim avers that the Defendant in breach of its alleged duty to 

'exercise a reasonable degree of skill and care as bankers to the 
I 

plaintiff negligently and wrongfully allowed or permitted the 

plaintiff company's account to be operated in a manner contrary to 

the terms and conditions of the agreement entered into between the 

Defendant and the Plaintiff. 

I n  the particulars of Breach of Duty the plaintiff relies on the 

particulars of the Defendant's alleged breach of contract with the 

plaintiff and alleges a failure of the Defendant to discolse 

certain information to Alton Jenoure and Heidi Reidell and failure 



t o  observe t h e  p rov i s ions  of t h e  A r t i c l e s  of  Assoc ia t ion  of  t h e  

, P l a i n t i f f  company and t h e  r e s o l u t i o n  of  p l a i n t i f f ' s  Board of 
I 

D i r ec to r s .  1 

C,ounsel f o r  t h e  Defendant made t h e  fol lowing submissions:  
I 

(1) That t h e  claimby t h e  P l a i n t i f f  Eden 
f o r  damages f o r  negl igence - a  c l a im 
i n  t o r t - c a n n o t  be sus t a ined  f o r  t h e  

I reason t h a t  t h e  P l a i n t i f f  Eden and 
t h e  Defendant being i n  a  c o n t r a c t u a l  
r e l a t i o n s h i p  wi th  each o t h e r ,  t h e  
P l a i n t i f f  cannot  r e l y  on t h e  law of 
t o r t  t o  provide it wi th  g r e a t e r  
p r o t e c t i o n  than  t h a t  f o r  which it has  
con t r ac t ed .  

( 2 )  That t h e  c la im f o r  damages f o r  
negl igence cannot be s u s t a i n e d  because 
t h e  a l l e g e d  l o s s  and damage a s  
p a r t i c u l a r i s e d  i n  t h e  p l a i n t i f f ' s  
SFatement of Claim (paragraph 2 1 )  
r e f l e c t  "pure economic l o s s "  and such 
l o s s  i s  no t  recoverab le .  

Counsel r e l i e d  on Tai Hinq Cotton Mill Ltd. v. Liu Chonq 

Hinq Bank Ltd., and Others (1985) 2 All E.R. 947 P.C. and Laufer 

and Others v. ~ntbrnational Marbella Club S.C.C.A. No. 2 of 1988. 

I n  t h e  Lzufer  ca se  t h e  Court o f  Appeal reviewed t h e  a u t h o r i t i e s  

i nc lud ing  t h e  d e c i s i o n  of t h e  Pr ivy  Council  i n  t h e  Ta i  Hinq case  and 

he ld  : 

"The p o s i t i o n  t h e r e f o r e  i s  t h a t  s i n c e  
a p a r t y  t o  a  c o n t r a c t  cannot r e l y  on 
t h e  law of t o r t  t o  provide g r e a t e r  
p r o t e c t i o n  than  t h a t  f o r  which he had 
con t r ac t ed  much l e s s  can a  s t r a n g e r  t o  
t h e  c o n t r a c t  r e l y  on a  breach of t h a t  
c o n t r a c t  t o  s u s t a i n  a  c la im i n  t o r t . "  

The c o u r t  concluded t h a t  w h e r e t h e  p a r t i e s  had d e l i m i t e d  t h e i r  
I I 

r i g h t s  and o b l i g a t i q n s  i n  c o n t r a c t  it was impermiss ible  f o r  one 

such p a r t y  t o  extend, t h e  o b l i g a t i o n s  of  t h e  o t h e r  p a r t y  by su ing  i n  
I 

, t o r t .  

A s  r ega rds  a  c la im f o r  pure economic l o s s  as damages occasioned 
I 

by negl igence t h e  Court of  Appeal i n  t h e  -- Laufer. ca se  he ld :  

" I t  is our  considered opin ion ,  consonant 
wi th  t h e  weight of t h e  a u t h o r i t i e s ,  t h a t  
where t h e r e  i s  no a l l e g a t i o n  of phys i ca l  
damage t o  proper ty  o r  person,  an a l l e g a -  
t i o n  which sounds only i n  economic l o s s  
cannot  suppor t  a  cause of a c t i o n  i n  t o r t . "  

This  p r i n c i p l e  was emphasised by t h e  House of Lords i n  Murphy 

v. Brentwood D.C. 1(1990) 2 All E.R. 908. This  c o u r t  r e g r e t s  t h a t  it 
I 

d i d  n o t  have t h e  b e n e f i t  o f  submissions on beha l f  of  t h e  p l a i n t i f f  

i n  t h i s  regard.  



I a c c e p t  t h e  b e f e n d a n t ' s  submiss ion  t h a t  t h e  p r e s e n t  s t a t e  

of  t h e  l a w  i s  t h a t  no d u t y  o f  c a r e  i n  t o r t  i s  owed by a  banker  t o  
I 

i t s  c l i e n t  i n  t h e  absence  o f  a c o n t r a c t u a l  d u t y  o f  c a r e  o r  o f  a 

" s p e c i a l  r e l a t i o n s h i p  o f  p r o x i m i t y  between t h e  p a r t i e s  as would 

i n t r o d u c e  t h e  p r i n c i p l e  o f  r e l i a n c e  e n u n c i a t e d  i n  H e d l y  B y r n e  v. 

H e l l e r  & P a r t n e r s  (1964)  A.C. 462 .  

'r I ~ c c o r d i n g l y  it  i s  my view t h a t  i n  t h i s  c a s e  t h e  p l a i n t i f f  

\, c a n n o t  r e l y  o n t h e  law o f  t o r t  t o  p r o v i d e  it w i t h  g r e a t e r  p r o t e c t i o n  

t h a n  t h a t  f o r  which it  had c o n t r a c t e d .  

I ho ld  t h a t  t h e  Defendant  owed no d u t y  o f  c a r e  i n  t o r t  t o  t h e  

p l a i n t i f f  Eden i n  r e s p e c t  o f  t h e  o p e r a t i o n  of  i t s  a c c o u n t  114-157-1 

a s  i s  a l l e g e d  i n  its p l e a d i n g s  s i n c e  t h e r e  i s  no s p e c i a l  r e l a t i o n s h i p  

o f  p r o x i m i t y  between them a s  would be  wide enough t o  embrace p u r e  

economic l o s s .  

C ) D e c l a r a t i o n  and D a m a g e s  for B r e a c h  of C o n t r a c t  

The p l a i n t i f f  s e e k s  a  d e c l a r a t i o n  t h a t .  t h e  d e f e n d a n t  w r o n g f u l l y  

d e b i t e d  t h e  p l a i n t i f f ' s  accoun t  No.114-157-1 w i t h  t h e  amount o f  

$190,391.76. T h i s  d e c l a r a t i o n  can  o n l y  be  made i f  t h e  c o u r t  f i n d s  

t h a t  t h e  Defendant  h a s  broken i t s  c o n t r a c t  w i t h  t h e  p l a i n t i f f  Eden. 

The documents r e q u i r e d  f o r  t h e  opening o f  t h i s  a c c o u n t  were ,  The 

Board o f  D i r e c t o r s  q e s o l u t i o n ,  Agreement f o r  O p e r a t i o n  o f  Account ,  

S i g n i n g  A u t h o r i t y ,  S i g n a t u r e  Card ,  Memorandum and A r t i c l e s  o f  

A s s o c i a t i o n .  These documents govern  t h e  o p e r a t i o n  of  t h e  a c c o u n t  by 

b o t h  bhe Defendant Bank and i t s  customer t h e  p l a i n t i f f  company. 

The S h a r e h o l d e r s  and t h e  D i r e c t o r s  o f  t h e  p l a i n t i f f  company were  

a t  a l l  m a t e r i a l  t i m e s  A l t o n  J e n o u r e ,  H e i d i  R e i d e l l ,  J e n o u r e  Gooden 

and Vivienne  Gooden. 

The Defendant  admi t s  t h a t  t h e  R e s o l u t i n  o f  D i r e c t o r s  r e g a r d i n g  

I banking accoun t  w a s  p a s s e d  i n  accordance  w i t h  t h e  D e f e n d a n t ' s  

s t a n d a r d  form o f  r e s o l u t i o n .  The R e s o l u t i o n  which a p p o i n t e d  t h e  
c - . ,  

Defendant  a s  t h e  p l a i n t i f f ' s  banker p l a c e d  t h e  d e f e n d a n t  on n o t i c e  

o f  t h e  A r t i c l e s  o f  A s s o c i a t i o n  o f  t h e  p l a i n t i f f  company by b e i n g  

headed up in t h e  f o l l o w i n g  manner: 

" ' ~ e s o l u t i o n  of  D i r e c t o r s  Regarding 
Banking Account.  The a u t h o r i t y  
g i v e n  by t h i s  r e s o l u t i o n  must b e  
i n  accordance  w i t h  t h e  p r o v i s i o n s  
of  t h e  Memorandum and A r t i c l e s  of  
A s s o c i a t i o n . "  



i C lause  2 o f  t h e  r e s o l u t i o n  p rov ide s :  

"The Bank be  and i s  hereby i n s t r u c t e d  
and a u t h o r i s e d  t o  honour t h e  s i g n a t u r e ( s )  
o f  such person  o r  pe r sons  a s  a r e  
d e s i g n a t e d  a s  a u t h o r i s e d  s i g n a t o r i e s  
from t ime t o  t i m e  on form J .  218 d u l y  
execu ted  by t h e  company under  s e a l  and 
d e l i v e r e d  t o  t h e  Bank t o  a l l  cheques ,  
b i l l s 1 ,  d iv idend  o r  i n t e r e s t ,  w a r r a n t s  
and o t h e r  documents drawn on o r  made 
payab le  w i th  t h e  Bank whether  t h e  accoun t  
i s  overdrawn by t h e  payment t h e r e o f  o r  
i n  c r e d i t ,  and t o  any o r d e r  t o  withdraw 
any o r  a l l  s e c u r i t i e s  o r  o t h e r  p r o p e r t y  
i n  t h e  hands of t h e  bank i n c l u d i n g  any 
box o r  boxes ,  s e a l e d  enve lopes  o r  p a c k e t s  
and t h e i r  c o n t e n t s ,  and t h e  Bank be  and 
i s  hereby a u t h o r i s e d  and i n s t r u c t e d  t o  a c t  
on t h e  same s i g n a t u r e ( s )  i n  a r r a n g i n g  o r  
g r a n t i n g  c r e d i t s  o r  gua ran t ee s  i n  Jamaica  
o r  abroad t o  o r  f o r  t h e  company and under  
i t s  r e s p o n s i b i l i t y . "  

Clause  5 r e ads :  

"The a u t h o r i s e d  pe rsons  d e s i g n a t e d  on Form 
218 be  and a r e  hereby a u t h o r i s e d  t o  a r r a n g e  
w i t h  t h e  Bank f o r  advances by way of  l o a n ,  
o v e r d r a f t  o r  o the rw i se  t o  be  made o r  
con t i nued  from t ime t o  t i m e . "  

Clause  6:  

"The Bank be f u r n i s h e d  w i t h  Form J.218 s e t t i n g  
o u t  t h e  f u l l  names o f  a l l  p e r sons  a u t h o r i s e d  
t o  s i g n  f o r  t h e  company from t i m e  t o  t i m e  
t o g e t h e r  w i t h  specimen of t h e i r  s i g n a t u r e s  
(Form 1791) and t h a t  i n  t h e  e v e n t  o f  any 
change i n  such a u t h o r i s e d  pe r sons  amended 
Form be forwarded t o  t h e  Bank. Each such form 
when f i l e d  w i t h  t h e  Bank s h a l l  be  b ind ing  i n  
t h e  company u n t i l  n o t i c e  t o  t h e  c o n t r a r y  s h a l l  
have been g iven  t o  t h e  manager o f  t h e  branch 
of  t h e  Bank a t  which t h e  account  of  t h e  company 
i s  k e p t ,  and r e c e i p t  of such n o t i c e  ha s  been 
d u l y  acknowledged i n  w r i t i n g . "  

Clause  7: 

"A copy o f  t h i s  r e s o l u t i o n  be  forwarded t o  
t h e  Bank and t h a t  it s h a l l  remain i n  f o r c e  
u n t i l  r e s c i n d e d  by t h e  Board, r e s o l u t i o n  
n o t i c e  o f  which s h a l l  have been g iven  t o  
t h e  Mahager of  t h e  branch of  t h e  Bank a t  
which t h e  account  of t h e  company i s  k e p t ,  
and r e c e i p t  o f  such n o t i c e  ha s  been du ly  
acknowledged i n  w r i t i n g . "  

c: The Defendan t ' s  Form J.218 was du ly  execu ted  under s e a l  by t h e  

P l a i n t i f f  s e t t i n g  o u t  t h e  names of  a l l  p e r sons  a u t h o r i s e d  t o g e t h e r  

w i t h  t h e i r  specimen s i g n a t u r e  on Form 1791. The pe r sons  a u t h o r i s e d  

t o  s i g n  were: 

"The Managing D i r e c t o r  t o  s i g n  j o i n t l y  
w i t h  Al ton  Jenoure  o r  He id i  R e i d e l l  

The S e c r e t a r y l D i r e c t o r  t o  s i g n  j o i n t l y  
w i t h  Al ton  Jenoure  o r  Heide R e i d e l l . "  



"The Agreement f o r  Ope ra t i on  o f  Account" set o u t  t h e  mandate and 

t h e  c ~ n d i t i o n f o r r e ~ p a y m e n t  o f  amounts d e b i t e d  t o  t h e  p l a i n t i f f  

company's account,  C l ause s  9  and 10 t h e r e o f  p rov ide :  
I 
I 

Clause  9 "The Bank i s  hereby a u t h o r i s e d  t o  
honour t h e  s i g n a t u r e ( s )  and a c t  u p o n t h e  i n s t r u c t i o n  
65 such person o r  pe r sons  as may be 
d e s i g n a t e d  by t h e  unders igned  from 
t i m e  t o  t i m e  a s  a u t h o r i s e d  s i g n a t o r i e s  
( o r  i n  t h e  c a s e  o f  a  company d u l y  
execu ted  under  i t s  common s e a l )  u n t i l  
such t i m e  a s  t h e  Bank s h a l l  have r e c e i v e d  
w r i t t e n  d i r e c t i o n s  t o  t h e  c o n t r a r y  and 
t h e  unders igned a c c e p t ( s )  f u l l  l i a b i l i t y  
f o r  any th ing  done by such person  o r  
pe r sons  o s t e n s i b l y  a c t i n g  w i t h i n  t h e  

I 
t e r m s  o f  t h e  a u t h o r i t y  t h e r e b y  g iven . "  

Clause  10 "The unders igned  w i l l  r epay  t o  t h e  Bank 
a l l  amounts d e b i t e d  t o  t h e  accoun t  o f  

I t h e  unders igned i n  accordance  w i t h  t h e  
p r o v i s i o n s  o f  t h i s  agreement ."  

Regu l a t i on  92 o f  t h e  A r t i c l e s  o f  A s s o c i a t i o n  con t a ined  t h e  

fo l l owing  p rov i s i , on :  

" A l l  cheques ,  promissory  n o t e s ,  d r a f t s ,  
b i l l s , o f  exchange and o t h e r  n e g o t i a b l e  
i n s t r u m e n t s ,  and a l l  r e c e i p t s  f o r  moneys 
p a i d  t o  t h e  Company s h a l l  be s i gned ,  
drawn, a ccep t ed ,  endorsed o r  o t h e r w i s e  
execu t ed ,  as t h e  c a s e  may be ,  i n  such manner 
a s  t h e  Directors s h a l l  from t i m e  t o  
t i m e  by r e s o l u t i o n  de te rmine . "  

The Defendant  kiew of  t h e  above quo ted  p r o v i s i o n s  b u t  s t a t e s  

t h a t  it a c t e d  pu r suan t  t o  a  r e s o l u t i o n  passed  a t  an  e x t r a  o r d i n a r y  
I 

g e n e r a l  meet ing h e l d  on October  2 ,  1979. The Defendant  c l a i m s  t h a t  

t h e  accoun t  was o p e r a t e d  by pe r sons  o s t e n s i b l y  a c t i n g  w i t h i n  t h e  

t e rms  o f  t h e  a u t h o r i t y  g i v e n  by t h i s  r e s o l u t i o n .  T h i s  r e s o l u t i o n ,  

t h e  Defendant  c l a i m s  was d u l y  s i gned  and s e a l e d  and was i n  t h e  

fo l l owing  term: 
1 

" B e  it r e s o l v e d  t h a t  t h e  s i g n a t u r e s  
nece s sa ry  f o r  Banking - t r a n s a c t i o n s ,  
be t h a t  o f  t h e  Managing D i r e c t o r ,  
t o g e t h e r  w i t h  t h a t  o f  any o t h e r  D i r e c t o r . "  

1 T h i s  "Reso lu t ion"  bore  t h e  s i g n a t u r e s  o f  t h e  Managing ~ i r e c t o r  

C'; and S e c r e t a r y .  T h i s  r e s o l u t i o n  p u r p o r t s  t o  change t h e  a u t h o r i s e d  
'.-d 

pe r sons  as s t a t e d  i n  t h e  o r i g i n a l  banking r e s o l u t i o n  o f  t h e  1 5 t h  

February ,  1979. 

A t  pa ragraph  1 4  o f  i t s  Defence t h e  Defendant  s t a t e s  t h a t  it 

r e l i e d  t h e r e o n  and a c t e d  i n  accordance  t h e r e w i t h .  

I a g r e e  w i t h  D r .  Manderson-Jones t h a t  t h e  r u l e  i n  R o y a l  B r i t i s h  

Bank v,  Turquand  [1843-601 A l l  E,R, 435 cannot  a v a i l  t h e  Defendant  



i n  t h e s e  c i r cums t ances .  I n  Rol led  Steel Products Ltd. BSC (1985) 
I 

3 All E.R. 52 at 53 (g) (i) it was h e l d  t h a t :  

"The de f ence  t h a t  a  company c o u l d  be  
assumed t o  have p r o p e r l y  performed 
a c t s  which were w i t h i n  i t s  c o n s t i t u -  
t i o n  was n o t  an  a b s o l u t e  and 
u n q u a l i f i e d  r u l e  o f  l a w  a p p l i c a b l e  
i n  a l l  c i rcumstances  b u t  on ly  a p p l i e d  
i n  favour  o f  pe r sons  d e a l i n g  w i t h  t h e  
company i n  good f a i t h ,  t h a t  'be ing a 
m a t t e r  o f  f a c t  which was capab l e  o f  
be ing  d i sp roved  by ev idence  t h a t  t h e  
de f endan t  knew of  t h e  i r r e g u l a r i t y  i n  
t h e  company's p rocedures  o r  i f  t h e  
c i r cums t ances  were such a s  t o  p u t  t h e  
de f endan t  on i n q u i r y  which he f a i l e d  
d u l y  t o  'make. 

I n  t h i s  c a s e  t h e  Defendant knew t h a t  any change i n r e s p e c t  o f  

t h e  a u t h o r i s e d  pe r sons  must be  done by a  r e s o l u t i o n  of  t h e  Board 

o f  D i r e c t o r s .  

The ev idence  b e f o r e  m e  i s  t h a t  M r .  Robinson, t h e  De fendan t ' s  

C Manager adv i s ed  M r .  J enou re  Gooden and h i s  w i f e  M r s .  L.  Vivienne 

Gooden t o  proceed by way of  an e x t r a  o r d i n a r y  g e n e r a l  mee t ing .  

Moreover t h e  und i spu ted  ev idence  i s  t h a t  t h e  Defendant  r e q u i r e d  t h e  
I 

Goodens t o  s i g n  t h e  Form J218 long b e f o r e  an e x t r a  o r d i n a r y  g e n e r a l  

, meet ing was i n  f a c t  convened. 

I 

I n  t h e  c i r cums t ances  of  t h i s  c a s e  t h e  Defendant  "must be  t a k e n  

n b t  o n l y  t o  have r e a d  bo th  Memorandum and t h e  A r t i c l e s  o f  t h e  

p l a i n t i f f  company, b u t  t o  have unders tood  them",  S l a d e  L . J .  a t  P -  77 

- (c )  ibidem. 

I f i n d  t h a t  t h e  be f endan t  knew t h a t  M r .  J enoure  and M i s s  R e i d e l l ,  

two d i r e c t o r s ,  d i d  n o t  want t h e  Goodens a l o n e  t o  s i g n  and a c c o r d i n g l y  

would n o t  s u p p o r t  t h e  change i n  s i g n i n g  a u t h o r i t y .  Th i s  change 

e f f e c t i v e l y  removed t h e  s a f egua rd  on which t h e  de f endan t  was p u t  

on n o t i c e .  

I n  my view t h e r e ' c a n  be  no doub t  t h a t i n  l i g h t  o f  t h e  p l e a d i n g s  

and t h e  ev idence  t h e  Turquand r u l e  i s  n o t  a p p l i c a b l e .  
/ 

Indeed M r s .  Hudson-Phi l l ips  Q.C. ,  f o r  t h e  Defendant  d i d  n o t  i n  

h e r  w r i t t e n  submiss ion seek  t o  r e l y  on t h i s  r u l e .  She conceded t h a t  

payments made by d e b i t  memos du r ing  t h e  p e r i o d  1 7 t h  A p r i l ,  1979 and 
I 

28 th  September,  1 9 7 9  (pp. 76 t o  81 o f  Volume 1 df  Agreed Bundle) 

were n o t  made i n  accordance  w i t h  t h e  provisions o f  P a r t  B o f  t h e  

p l a i n t i f f ' s  company a u t h o r i s e d  s i g n a t u r e s  r e s o l u t i o n  o f  t h e  1 1 t h  



February ,  1979  (p.58A Vol. 1 ) .  However she  con tends  t h a t  t h e  

Defendant  i s  e n t i t l e d  t o  r e cove r  from t h e  p l a i n t i f f  company t h e  sums 

advanced t o  i t s  managing d i r e c t o r  and /o r  i t s  s e c r e t a r y  as t h e s e  

were f o r  t h e  payment o f  wages and /o r  p a y r o l l .  T h i s  she  

submi t t ed ,  i s  i n  accordance  w i t h  t h e  p r i n c i p l e  o f  e q u i t y  t h a t  where 

a t h i r d  p a r t y ' s  money ( t h e  De fendan t ' s )  i s  o b t a i n e d  by an  a g e n t ' s  

( t h e  managing d i r e c t o r  ' s / s e c r e t a q l s )  unau tho r i s ed  a c t  and a p p l i e d  f o r  C' 
t h e  b e n e f i t  of  t h e  a g e n t ' s  p r i n c i p a l  ( t h e  p l a i n t f f  Eden) t h e  

p r i n c i p a l  i s  l i a b l e  t o  r e s t o , r e  t h e  money even thouqh t h e  t h i r d  p a r t y  
I 

knew t h e  a g e n t  was n o t  a u t h o r i s e d  t o  o b t a i n  o r  r e c e i v e  t h e  money. 

I n  s u p p o r t  o f  t h i s  submiss ion counse l  f o r  t h e  Defendant  r e l i e s  

on t h e  c a s e s  o f  Reversion Fund and Insurance Co. Ltd, v. Maison 

Cosway Ltd, (1913) 1 KB 364 and Rolled Steel Products Ltd. v. BSC 

1985 3 All E.R. 52. 

The head n o t e  i n  t h e  Revers ion Fund c a s e  i s  a s  f o l l ows :  

"The managing d i r e c t o r  of  t h e  de f endan t  
company was by t h e  (term of  h i s  appo in t -  
ment) p r o h i b i t e d  from borrowing money on 
b e h a l f  o f  t h e  company, u n l e s s  s p e c i a l l y  
a u t h o r i s e d  s o  t o  do by t h e  company. 
Without  a u t h o r i t y  txom t h e  de f endan t  
company he borrowed money on i t s  beha l f  
from t h e  p l a i n t i f f  company which money he  
a p p l i e d  i n  d i s c h a r g i n g  e x i s t i n g  l e g a l  d e b t s  
of  t h e  de f en dan t  company. The p l a i n t i f f  
company knew through i t s  o f f i c e r s ,  when t h e  
advance was made, t h a t  t h e  managing d i r e c t o r  
o f  t h e  de fendan t  company had no a u t h o r i t y  t o  

I*" , borrow on i t s  beha l f . "  c.,i 
By a m a j o r i t y  it was h e l d  t h a t  t h e  p l a i n t i f f  company was e n t i t l e d  

I 

t o  r e cove r  from t h e  de f endan t  company t h e  money advanced no twi th -  

s t a n d i n g  its knowledge as b e f o r e  mentioned.  Counsel  f o r  t h e  Defendant  

r e f e r s  t o  a  passage  from t h e  judgment o f  Buckley,  L . J .  a t  p.376: 

"The p r i n c i p l e  i s  t h a t ,  where A ha s  
found money f o r  payment o f  a  d e b t  
due from B t o  a  t h i r d  pe rson  and t h e  
money h a s  been a p p l i e d  t o  t h e  pay- 
ment o f  t h e  d e b t ,  A i s  e n t i t l e d  t o  

I s ay  t h a t  B ha s  had from him t h a t  

C-- money, becuase  it has  been a p p l i e d  
i n  d i s c h a r g e  o f  B ' s  d e b t ,  and t h e r e -  
f o r e  i n  e q u i t y  B owes him t h e  amount 
o f  money s o  a p p l i e d .  Tha t  i s  recog-  
n i s e d  a s  be ing  t h e  p r i n c i p l e  a p p l i c a b l e  
i n  such c a s e s  by C o l l i n s  M.R. i n  
Banna* v . McIver . " 

Having reviewed some of  t h e  e a r l i e r  c a s e s  Buckley,  L . J .  a t  p.378 

expressed  h imse l f  t h u s :  



s ay  : 

" I f  t h e n ,  a s  appea r s  from t h e s e  d e c i s i o n s  
t h e  p r o h i b i t i o n  of  borrowing does  n o t  
app ly  i n  such c a s e s ,  what d i f f e r e n c e  can  
it make whether  t h e  pe r son  advancing t h e  
money does  know o r  does  n o t  know of t h e  
absence  of a u t h o r i t y  t o  borrow?" 

A t  p.382 he  con t inued :  

"I have gone through t h e  a u t h o r i t i e s  a t  
some l e n g t h  because  t h e  q u e s t i o n  seems 
t o  me t o  be one of  c o n s i d e r a b l e  impor tance .  
I canno t  f i n d  any r ea son  f o r  s a y i n g  t h a t ,  
i n  t h i s  second c l a s s  of  c a s e s ,  namely, 
w h e ~ e  t h e  money i s  borrowed by a n  a g e n t  
w i thou t  a u t h o r i t y  from t h e  p r i n c i p a l  b u t  
i s  a p p l i e d  i n  paying d e b t s  o f  t h e  p r i n c i p a l ,  
t h e  q u e s t i o n  o f  knowledge by t h e  l e n d e r  of  
t h e  a g e n t ' s  want o f  a u t h o r i t y  t o  borrow i s  
m a t e r i a l  f o r  t h e  purposes  of  t h e  e q u i t a b l e  
d o c t r i n e  on t h i s  s u b j e c t ,  t h e  b a s i s  of  t h a t  
d o c q r i n e  be ing  t h a t  t h e  t r a n s a c t i o n  i s  n o t ,  
i n  s u b s t a n c e ,  one of  borrowing a t  a l l .  The 
whole q u e s t i o n  f o r  t h e  purposes  of  t h a t  
doc t , r i ne  i s  whether  t h e  money found by t h e  
l e n d e r  ha s  been a p p l i e d  s o  a s  t o  r e l i e v e  
t h e  s o - c a l l e d  borrower o f  l i a b i l i t y .  I f  and 
t o  t h e  e x t e n t  t h a t  i t  h a s  been s o  a p p l i e d ,  
he  canno t  r e t a i n  t h e  money. The l e n d e r  i s  
n o t  e n t i t l e d  t o  s t a n d  i n  t h e  shoes  o f  t h e  
o r i g i n a l  c r e d i t o r  by s u b r o g a t i o ,  b u t  t h e  
d e b t o r  whose d e b t  ha s  been p a i d  w i t h  h i s  
money i s  bound t o  repay  t h a t  money t o  him. 
On t h e  q u e s t i o n  o f  law I a m  o f  o p i n i o n  t h a t  
t h e  p l a i n t i f f  company i s  e n t i t l e d  t o  r e c o v e r .  
A s  r e g a r d s  t h e  f a c t  o f  knowledge I have no 
doub t  t h a t  t h e  o f f i c e r s  o f  t h e  p l a i n t i f f  
company must be t a k e n  t o  have known t h a t  t h e  
managing d i r e c t o r  of t h e  de f endan t  company 
had no a u t h o r i t y  t o  p ledge  t h e  c r e d i t  of  t h e  
company f o r  t h e  l o a n ,  b u t  I do n o t  t h i n k  t h a t  
it i s  m a t e r i a l  whether  t h e y  knew o r  n o t . "  

I n  concu r r i ng  w i t h  Buckley L . J . ,  Kennedy L.J .  had t h i s  t o  

"The p r e s e n t  c a s e  appea r s  t o  m e  t o  be  a  
s t r o n g  c a s e  f o r  t h e  a p p l i c a t i o n  o f  t h e  
d o c t r i n e  s o  s t a ted ,  because  i n  some o f  t h e  
c a s e s  i n  which it has  been a p p l i e d  t h e  
company had no borrowing powers a t  a l l ,  
whereas h e r e  t h e  company i t s e l f  had 
power t o  borrow, and t h e  most  t h a t  can  be 
s a i d  i s  t h a t  t h e  pe r son  a c t i n g  a s  a g e n t  
r e q u i r e d  s p e c i a l  a u t h o r i t y  t o  borrow on 
beha l f  of  t h e  company. Tha t  appea r s  t o  me 
t o  be  an  a  f o r t i o r i  c a s e  a s  c o n t r a s t e d  
w i th  one i n  which t h e  company i t s e l f  had 
no power t o  borrow. I f  t h e  e q u i t a b l e  
d o c t r i n e  i n  q u e s t i o n  i s  a p p l i c a b l e  where 
a  company had no power t o  borrow, t h e r e  
seems t o  m e  t o  be a  s t r o n g e r  c a s e  f o r  i t s  
a p p l i c a t i o n  where t h e  o n l y  i r r e g u l a r i t y  
was t h a t  t h e  a g e n t  had n o t  been s p e c i a l l y  
a u t h o r i s e d  t o  borrow, and he  had done s o ,  
n o t  f o r  h i s  own b e n e f i t ,  b u t  f o r  t h e  bene- 
f i t  of  h i s  p r i n c i p a l s ,  who had a  r i g h t  t o  
a f f i r m  h i s  a c t i o n . "  

The Revers ion,  Fund c a s e  was a p p l i e d i n t h e  Ro l l ed  S t e e l  P roduc t s  

c a s e .  S l ade  L.J.  a t  p.89 ( c )  t o  ( e )  s a i d :  



" A s  a t  p r e s e n t  a d v i s e d ,  I d o  n o t  
t h i n k  t h a t  a n  o r d e r  i n  t h e  form 
s u g g e s t e d  by c o u n s e l  would d o  
e q u i t y .  The e f f e c t  o f  my c o n c l u -  
s i o n  i n  t h e  due  a u t h o r i s a t i o n  p o i n t  
i s  t h a t  t h e  d i r e c t o r s  o f  R.S.P. 
p u r p o r t i n g  t o  ac t  on  b e h a l f  o f  R.S.P. 
b u t  w i t h o u t  i t s  a u t h o r i t y  have  
borrowed a  sum o f  E401,448 from 
C o l v i l l e s  ........................... 
T h i s  , p a r t i c u l a r  sum, however ,  w a s  
immedia te ly  a p p l i e d  by t h e  d i r e c t o r s  
o f  R.S.P. f o r  t h e  b e n e f i t  o f  R.S.P. 
i n  d i s c h a r g i n g  t h e  l i a b i l i t y  o f  R.S.P. 
t o  S.S.S. The r e s u l t  was t h a t  t h e  
a g g r e g a t e  l i a b i l i t i e s  o f  R.S.P. remained  
t h e  same, s a v e  f o r  t h e  o b l i g a t i o n  t o  pay 
t h e  i n t e r e s t  t o  C o l v i l l e s  a t  a  r a t e  
h i g h e r  t h a n  t h a t  ( i f  any)  which had  been  
a g r e e d  w i t h  S.S.S." 

A l l  t h r e e  Lord ~ u s t i c e s  were a t  one  t h a t  s i n c e  RSP was a t  a l l  

I 
m a t e r i a l  t i m e s  u n d e r  a n  o b l i g a i t o n  t o  r e p a y  t h e  E401,448 t o  C o l v i l l e s  

or BSC, RSP c o u l d  n o t  t h e n  s e e k  r e d r e s s  a g a i n s t  t h e  d e f e n d a n t s  on  

I 
t h e  b a s i s  t h a t  t h e  sum o f  E401,448 was improper ly  p a i d  t o  BSC. 

The Debit Memos 

I n  t h e  i n s t a n t  c a s e  t h e  p l a i n t i f f  company was a u t h o r i s e d  by i t s  

memorandum t o  borrow money and had p a s s e d  t h e  r e l e v a n t  r e s o l u t i o n .  

However a s  s a i d  b e f o r e  t h e  managing d i r e c t o r  and t h e  s e c r e t a r y  were 

n o t  a u t h o r i s e d  t o  s i i n  t h e  d e b i t  memos i n  q u e s t i o n .  I n  l i g h t  o f  t h e  

e q u i t a b l e  p r i n c i p l e  e n u n c i a t e d  i n  t h e  Reversion Fund and Rolled Steel 

Products c a s e s  I must  t h e r e f o r e  t u r n  my mind t o  t h e  i s s u e  a s  t o  

whe the r  o r  n o t  t h e  p q a i n t i f f  company had t h e  b e n e f i t  o f  t h e  sums 

advanced by way o f  t h e  d e b i t  memos. 

The d e f e n d a n t  i d  i t s  d e f e n c e  ( p a r a g r a p h  1 9 )  s t a t e s  t h a t  i n t e r n a l  

d e b i t  forms o r  memos w e r e  on the s i g n a t u r e  o f  t h e  Managing D i r e c t o r  

and  t h e  S e c r e t a r y / D i r e c t o r  employed t o  wi thdraw f u n d s  f o r  payment 

o f  wages and o p e r a t i n g  expenses  f o r  and  on  b e h a l f  o f  t h e  p l a i n t i f f  - 
c h a r g e s  which t h e  p l a i n t i f f  company was compel led  t o  pay .  The p l a i n -  

t i f f  i n  i t s  Reply ( p a r a g r a p h  1 6 )  d i d  n o t  t r a v e r s e  t h i s  b u t  m e r e l y  

C, c l a i m s  t h a t  t h e  d e f e n d a n t  a c t e d  "wrongfu l ly  and u n l a w f u l l y "  i n  b r e a c h  

o f  i t s  c o n t r a c t  w i t h  t h e  p l a i n t i f f  f o r  t h e  o p e r a t i o n  o f  t h e  a c c o u n t  

and i n  c o n t r a v e n t i o n  o f  t h e  p l a i n t i f f ' s  a u t h o r i t y  f o r  t h e  o p e r a t i o n  

I o f  t h e  a c c o u n t .  

M r .  R o b i n s o n ' s  e v i d e n c e  i s  t h a t  t h e  d e b i t  memos r e p r e s e n t e d  

amountson  t h e  weekly p a y r o l l s  as p r e p a r e d  by t h e  Managing D i r e c t o r  

o f  t h e  p l a i n t i f f  company who was r e q u i r e d  t o  s i g n  r e c e i p t  o f  t h e  



wages. The Managing Director he said, also had to provide the 

cashier with a breakdown of the wages. These memos, span the period 

17th April, 1979 'to 28th September,l979. It was not the custom of 

the Defendant to verify the names of employees of any company before 

paying out the wages/payroll bills. 

The,re was no disruption of the running of the plaintiff company 

C' because of the no'n-payment by the plaintiff of its employees. Mr. 

Robinson said he visited the Club and played golf there during the 

relevant period, he found the course properly maintained and saw 

persons working in the Club. 

Under cross-examination by Dr. Manderson-Jones he agreed that 

the plaintiff company was lodging as much cash to the account as was 

being withdrawn by way of debit memos for wages. The reason for this 

was that it was better accounting practice to lodge credits to the 

',) account and then use; debit memos to pay wages. 

He admitted that the symbols for debit memos were invariably 

omitted fromthe bank,statements of the company making them appear 

tb be cheques. The debit memos, he agreed, did not dislcose the 

names of the empl~yees to whom the wages were to be paid. He 

disagreed with the suggestion of counsel for the plaintiff company 

I that the use of the debit memos was to circumvent the letter and 

purpose of the signing authority and not to provide a loan for wages. 
T - \  <-& ' I agree with Mrs. Hudson-Phillips Q.C., that in light of the 

1 

pleadings, the documentary evidence (see particulars of debit memos 

which indicate that the payments represent wages/payroll bills), 

in light of the evidence of the Defendant's Manager - Mr. Robinson 
and in the absence of any evidence to the contrary the reasonable 

I 

conclusion is that such payments were in fact made for wages/payroll 

bills. 

,' -' On the basis of the equitable principle enunciated in the 

C' Reversion Fund case the Defendant is entitled to recover the money 
used to pay the wages of the employees of the plaintiff company. 

Let me at this pbint mole on to consider debit memos other 

than those for wages viz : 

(i) $6,158.42 - transfer from account 
No.114-157-1 to account 117-691-6. 

(ii) : For $79.62 overdraft interest and 



For  $76,000 t r a n s f e r  from accoun t  
114-157-1 t o  117-691-6. 

With r e s p e c t  t o  (i) and (ii) t h e  c o n t e n t i o n  o f  t h e  d e f e n d a n t  

is  t h a t  t h e y  w e r e  made p u r s u a n t  t o  an  ar rangement  made i n  November 

1978 w i t h  M r s .  R e i d e l l ,  M r .  A l ton  J e n o u r e  and t h e  Goodens, a l l  o f  

whom s u b s e q u e n t l y  became s h a r e h o l d e r s  and d i r e c t o r s  o f  t h e  p l a i n t i f f  
I 

Eden. 

The ar rangement  w i t h  t h e s e  f o u r  p e r s o n s  w a s  t h a t  t h e  p l a i n t i f f  

would t a k e  o v e r  t h e  l l i a b i l i t i e s  r e p r e s e n t e d  by accoun t  117-691-6 

once t h e  p l a i n t i f £  company had been i n c o r p o r a t e d  t o  t a k e  o v e r  t h e  

o p e r a t i o n s  o f  t h e  I r o n s h o r e  Golf and Country  Club which t h e y  w e r e  

o p e r a t i n g  t h r o u g h : a c c o u n t  117-691-6 which was t h e  p e r s o n a l  a c c o u n t  
t 

o f  M r s .  R e i d e l l ,  A l t o n  J e n o u r e  and J e n o u r e  Gooden. M r .  Robinson 

a d m i t t e d  i n  c ross -examina t ion  t h a t  he  had r e f e r r e d  t o  t h e s e  d e b i t  

(-- 1 

m e m o s  i n  a  document,  which h e  s i g n e d  on t h e  1 1 t h  J u l y ,  1980,  a s  

'cl cheques .  H e  s a i d  he  s o  d e s c r i b e d  them because  a t  t h e  t i m e  he  had n o t  

s e e n  t h e  symbol "M" on t h e  S ta tement  o f  Account.  H e  a l s o  i n  answer 

t o  D r .  Manderson-Jones s a i d  t h a t  it was o n l y  w h i l e  he  was i n  t h e  

w i t n e s s  box i . e .  some 1 3 : y e a r s  later  t h a t  h e  r e a l i s e d  t h a t  t h e s e  

amounts were n o t  i n  f a c t  cheques  b u t  d e b i t  m e m o s .  However when 

f u r t h e r  p r e s s e d  by t h e n  c o u n s e l  f o r  t h e  p l a i n t i f f  company he 

conceded t h a t  h e  h imse l f  had g i v e n  i n s t r u c t i o n s  and a u t h o r i s e d  t h e  

* - 
i s s u e  o f  b o t h  d e b i t  memos and had i n  f a c t  i n i t i a l l e d  t h e  one  f o r  C_.- 
$6,158.42. Thus it i s  c l e a r  t h a t  t h e  p l a i n t i f f  company a t  t h e  t i m e  

d i d  n o t  a u t h o r i s e  t h e  t r a n s f e r  o f  t h e s e  amounts ($76,000 and $6,158.42) 

, from i t s  accoun t  1 1 4  t o  t h e  p e r s o n a l  a c c o u n t  117 o f  M r s .  R e i d e l l ,  
I 

M r .  J e n o u r e  and M r .    bod en. 

The q u e s t i o n  f o r  t h e  c o u r t  t h e r e f o r e  i s  whether  t h e  d e f e n d a n t  

bank w a s  e n t i t l e d  t o  make such  t r a n s f e r s .  A s  I have a l r e a d y  

ment ioned t h e  d e f e n d a n t  i s  s a y i n g  t h a t  t h e s e  t r a n s f e r s  were done 

. p u r s u a n t  t o  an  ar rnagement  w i t h  M r s .  R e i d e l l ,  M r .  A l t o n  J e n o u r e  and 

M r .  and M r s .  J e n o u r e  Gooden. According t o  h i m i n  November, 1978 t h e y  

I t o l d  him t h e y  w e r e  t a k i n g  o v e r  I r o n s h o r e  Golf Club.  They i n t e n d e d  t o  

form a company t o  d o  so.  They wanted o v e r d r a f t ,  f a c i l i t y  o f  $50,000.  

They showed him l e t t e r  o f  i n t e n t .  H e  t o l d  them t h e  Bank would have 
I 

no problem g r a n t i n g  them such  f a c i l i t y  a s  l o n g  a s  t h e y  p u t  up f u l l  

c a s h  c o l l a t e r a l  and a s  long  a s  it  was unders tood  t h a t  t h e  o v e r d r a f t  



would be in the name of the company. He told them he would also 

wish personal guarantees fromthem, all of whom would become share- 

holders and directors. It was agreed. He emphasised that it was 

I understood that as soon as the company was formed that the advances 

would be transferred into the name of the company hence the reason 

for requesting personal guarantees. 

C. : On the 21st February, 1979 the shareholders of plaintiff Eden 

attended at his office to finalise the prior arrangement. By this 

arrnagement $45,00O'was advanced by way of overdraft and $31,000 by 

way of demand loan. 
1 

The overdraft limit in the personal account was accordingly 

On the 21st February, 1979 the personal account 117 was in 

overdraft to the tude of $80,143.68 - this he said, constituted a 
C loan. The limit was exceeded. 

I I 

It was necessary, he said, for the $76,000 to be debited 

the plaintiff's account 114 and credited to the personal account 117 

pursuant to the arrangemenL he had with the shareholders of the 

plaintiff company. 

In answer tolDr. Manderson-Jones the witness said that the 

$31,000 was subsumed in the overdraft in the personal account 

/--~ ! 

It appeared.as a credit in the company's account 114 because the 
d / 
'L-- demand loan was extended in the name of the company and had to be 

credited to the company's account. At that point in time the 

facilities in the personal account would have been transferred 

to the company's account as the bank then held the personal guarantees 

of the shareholders. 

The sum of $6158.42 was transferred by way of debit memo from 

the company's account 114 to the personal account 117 to close the 
, I 

, latter account. This he said, was also done pursuant to the said 131 , 

arrangement. 

Mr. Alton Jenoure, agreed that Mr. Jenoure Gooden and himself 

signed a demand note'for $31,000. This he said was to cover overrun 

on account 117-6-916 /and had nothing to do with Eden's Account 114. 

He also agreed that all four directors signed a guarantee for 

$46,000 on 16.2.79. This too, he said, was in respect of account 

117 and had nothing to do with account 114. When shown another 



gua ran t ee  (see page 132 Vol. 1 of  Agreed Bundle) he agreed  t h a t  it 

was a  gua ran t ee  f o r  $31,000 s igned  by t h e  f o u r  d i r e c t o r s  on t h e  

16.2.79. Th is  was t o  cover  t h e  over run  on 117,  he c la imed .  The 

fou r  pe rsons  were n o t  s i g n i n g  a s  d i r e c t o r s  t h e y  were s i g n i n g  p e r s o n a l l y  

because  Eden Country Club was n o t  i n  e x i s t e n c e  a t  t h e  t i m e .  He s a i d  

t h e y  ( t h e  d i r e c t o r s )  w e r e  a l l  asked t o  s i g n  a  b lank  form t h e  name 

C) "Eden Country Club Ltd" was n o t  w r i t t e n  on t h e  form a t  t h e  t ime  t h e y  

s igned .  
I 

M r s .  ~ e i d e l l ' s / e v i d e n c e  i s  i n  t h e  same ve in .  I t  i s  impor t an t  

t o n o t e  t h a t  t h i s  was n o t  p leaded by t h e  p l a i n t i f f .  

I n  answer t o  M r s .  Hudson-Phi l l ips  Q.C. he  den ied  t h a t  t h e  bank 

agreed  t o  p rov ide  them w i t h  temporary f a c i l i t i e s  i n  t h e i r  names 

pending t h e  i n c o r p o r a t i o n  of  t h e  company t o  o p e r a t e  t h e  b u s i n e s s .  

H e  agreed  t h a t  t h e  company stamp "Eden Country Club Ltd"  was 
- ;  

L, on t h e  demand n o t e .  Th i s  he s a i d  was p u t  on a f t e r w a r d s  perhaps  by 

M r .  Gooden ( t h e  Managing D i r e c t o r ) .  H e  d i d  n o t  a g r e e  t h a t  t h e  

I p romissory  n o t e  had no th ing  t o  do w i th  account  117. Both M r s .  

 i id ell and M r .  J enoure  claimed t h a t  t h e  gua ran t ee s  t hey  s i gned  

w e r e  gua ran t ee s  o f  t h e i r  owh d e b t s .  M r s .  R e i d e l l  s a i d  M r .  J enoure  

was a l s o  gua ran t ee ing  h i s  own d e b t .  But what of  M r s .  Gooden? A l l  

f o u r  s h a r e h o l d e r s  s igned  gua ran t ee s .  M r s .  Gooden has  no i n t e r e s t  

( !  

i n  p e r s o n a l  account  117. Q u i t e  a p a r t  from t h e  t e r m s  o f  t h e  gua ran t ee  
L- 

what i s  M r s .  Gooden d o i n s  execu t ing  gua ran t ee  i n  r e s p e c t  o f  t h e  

p e r s o n a l  a ccoun t?  

I a g r e e  w i t h  M r q .  Hudson-Phi l l ips  Q.C. ,  t h a t  t h e  ev idence  of  
I 

M r s .  R e i d e l l  and M r .  J enoure  i n  t h i s  r ega rd  i s  n o t  l o g i c a l  and t h e r e -  

f o r e  improbable.  One does  no t  gua ran t ee  o n e ' s  own d e b t s  - t h a t  i s  

indeed o u t s i d e  t h e  concep t  of  a  gua ran t ee .  

I t  i s  d i f f i c u l t  t o  b s l i e v e  t h a t  bo th  t h e s e  w i t n e s s e s  who a r e  

very  i n t e l l i g e n t  pe rsons  would have execu ted  a gua ran t ee  which d i d  

n o t  c o n t a i n  t h e  name o f  t h e  customer having r ead  t h e  document b e f o r e  
I I 

s i g n i n g  it .  

I n  a l e t t e r  d a t e d  November 6 ,  1980 addressed  t o  M r .  Robinson 

and s igned  by M r .  Al ton Jenoure  and M r s .  He id i  R e i d e l l  t hey  seem t o  

be, s ay ing  o the rwi se .  Th i s  l e t t e r  i s  cap t i oned :  



" R e :  Account Eden Country Club Ltd .  

The f i r s t  paragraph r eads :  
1 

" W e  a r e  i n  r e c e i p t  o f  i nd iv idu , a l  r e g i s t e r e d  

l e t t e r  d a t e d  August 1, 1980 demanding payment 

of  $77,000 immediately by v i r t u e  o f  Forms 812 

which w e  s igned  on February 1 6 ,  1978 ( s i c )  

t o  q r a r a n t e e d  advances t o  t h e  s u b j e c t  account .  

(emphasis s u p p l i e d )  

I Thi s  c l e a r l y  i s  i n  c o n f l i c t  w i th  t h e i r  o r a l  ev idence .  I 

f i n d  on t h e  ba lance  of  p r o b a b i l i t i e s  t h a t  a l though  t h e  p l a i n t i f f  

company was n o t  y.et i nco rpo ra t ed  when t h e  guakantees  were s i gned  

t h e  name "Eden Country Club Ltd" was on t h e  Forms. I f i n d  t h a t  

t h e r e  wa's an unders tand ing ,  a s  c la imed by t h e '  Defendant ,  t h a t  a s  
, 

soon a s  t h e  p l a i n t i f f  company was formed t h e  advances would be 

t r a n s f e r r e d  i n t o  t h e  name of t h e  company. The l e t t e r  o f  i n t e n t  
{"". \ 

L' which t hey  took  t o  t h e  Bank was s igned  by M r .  Al ton Jenoure  on t h e  

7 t h  November, 1978 on beha l f  o f  Eden L t d . ,  a l t hough  it was n o t  y e t  

i n c o r p o r a t e d .  T h i s i t o  my mind conf i rms t h e  ev idence  o f  M r .  Robinson. 

Accordingly I ho ld  t h a t  t h e  p l a i n t i f f  company cannot  now contend 

t h a t  t h e  d e b i t s  o f  $76,000 and $6,158.42 by way of  i n t e r n a l  d e b i t  

memos were improperl 'y made - s e e  Amalqamated Investment and Propery 

Co. Ltd. (in liquidation) v. Texas Commerce International Bank Ltd. 

(1981) 3 All E.R. 577 C.A. i n  which it was h e l d  t h a t  where t h e  

conduct  o f  p a r t i e s  took p l a c e  on t h e  b a s i s  o f  a  s t a t e  o f  a f f a i r s  
I 

which was agreed  and b e l i e v e d  by bo th  p a r t i e s  t o  be t r u e ,  t h a t  gave 

i r ise t o  e s t o p p e l  by convent ion.  

I Both M r s .  R e i d e l l  and M r .  J enoure  a r e  s h a r e h o l d e r s  and d i r e c t o r s  

o f  t h e  p l a i n t i f f  company. Although t h e  company i s  a  s e p a r a t e  and 

d i s t i n c t  e n t i t y  from i t s  shareho lders ,  t hey  w e r e  p a r t i e s  t o  t h e  

arrangement w i th  t h e  de fendan t .  They and M r .  Gooden sought  banking 

(-; f a c i l i t i e s  f o r  a  l im ' i t ed  l i a b i l i t y  company t o  o p e r a t e  t h e  Club and 

Golf Course. S ince  t h e  t h e  p l a i n t i f f  company was n o t  y e t  i n c o r p o r a t e d  

t h e  de fendan t  could  on ly  p rov ide  i n i t i a l  f a c i l i t i e s  through t h e  

medium of  an  account  i n  t h e  names of  Gooden and Jenoure  pending 
I 

t h e  i n c o r p o r a t i o n  o f  t h e  l i m i t e d  l i a b i l i t y  company. I ag ree  w i t h  

counse l  f o r  t h e  defendan t  t h a t  i n  such c i rcumstances  any c o l l a t e r a l  

s e c u r i t y  t aken  i n  r e s p e c t  o f  t h e  ven tu re  cou ld  on ly  have been 



t a k e n  i n  s u p p o f t  o f  t h e  l i a b i l i t i e s  o f  t h e  company which would have  
I 

c a r r i e d  o u t  t h e  vengure .  I a c c e p t  t h e  e v i d e n c e  o f  M r .  Robinson i n  

t h i s  r e g a r d .  

M r s .  R e i d e l l  and  M r .  A l t o n  J e n o u r e  are e s t o p p e l  by c o n v e n t i o n  

from c o n t e n d i n g  t h a t  t h e  d e b i t s  o f  $76,000 and $6,158.42 were 
I 

'Cheques 

A l l  t h e  cheques  a t  pages  82 - 99 o f  Volume 1 o f  t h e  a g r e e d  
I 

bund le  were drawn on t h e  P l a i n t i f f  E d e n ' s  a c c o u n t  114-157-1 d u r i n g  

t h e  p e r i o d  1 0 t h  O c t o b e r ,  1979 t o  1 1 t h  J a n u a r y ,  1980. They were 

s i g n e d  by t h e  Managing D i r e c t o r  ( M r .  , J e n o u r e  Gooden) and  h i s  w i f e ,  

t h e  S e c r e t a r y ,  a f t e r  t h e  r e p l a c e m e n t  a u t h o r i s e d  s i g n a t u r e  r e s o l u t i o n  

p a s s e d  by t h e  company i n  e x t r a o r d i n a r y  g e n e r a l  m e e t i n g  on  t h e  2nd 

'Ci O c t o b e r ,  1979. 

T h i s  r e s o l u t i o n  w a s  n o t  p a s s e d  by t h e  Bo,ard o f  D i r e c t o r s  o f  

t h e  P l a i n t i f f  a s  w a s  r e q u i r e d  by A r t i c l e  92 o f  t h e  A r t i c l e s  o f  

A s s o c i a t i o n .  I t ' w a s  a c c o r d i n g l y  n u l l  and v o i d .  I t  f o l l o w s  t h e r e f o r e  

t h a t  a11 t h o s e  cheques  were drawn c o n t r a r y  t o  t h e  P l a i n t i f f ' s  bank ing  

a r r a n g e m e n t s  t h a t  were i n  f o r c e .  I n  o t h e r  words t h e y  were u n a u t h o r i s e d .  
, 

M r s .  Hudson-Ph i l l i p s  Q.C on b e h a l f  o f  t h e  Defendant  r e f e r r e d  

t o  t h e  R e v e r s i o n  Fund case s u p r a  and  made s i l imar  s u b m i s s i o n s  t o  
C. 

t h o s e  made i n  r e s p e c t  o f  t h e  d e b i t  memos. The P l a i n t i f f  i n  i t s  

S t a t e m e n t  o f  C l a i m  a v e r s  t h a t  t h e  Defendant  i n  b r e a c h  o f  i t s  d u t y ,  

from t h e  2nd O c t o b e r ,  1979 t o  t h e  1 1 t h  A p r i l ,  1980,  a l l o w e d  sums o f  

money t o  b e  withdrawn from t h e  P l a i n t i f f  Company's a c c o u n t  by t h e  

s a i d  Managing D i r e c t o r  a n d / o r  D i r e c t o r / S e c r e t a r y  o f  t h e  P l a i n t i f f ' s  

Company ( P a r a g r a p h  18 ( c )  . The Defendant  i n  p a r a g r a p h  2 1  o f  i t s  

d e f e n c e  d e n i e s  p a r a d r a p h  18 ( c )  and s t a t e d  t h a t  it a c t e d  i n  

a c c o r d a n c e  w i t h  t h e ~ r e s o l u t i o n s  a n d / o r  i n s t r u c t i o n s  o f  t h e  P l a i n t i f f .  
I 

M r s .  R e i d e l l  t e s t i f i e d  t h a t  s h e  g o t  on w e l l  w i t h  t h e  Goodens 

u n t i l  F e b r u a r y  1979 when s h e  r e f u s e d  t o  s i g n  b l a n k  cheques  s e n t  t o  

h e r  by them. She s a i d  s h e  a l s o  r e f u s e d  t o  s i g n  cheques  which d i d  

n o t  have  b i l l s  a t t a c h e d  t o  them. The Goodens became a n g r y  and  s t o p p e d  

s e n d i n g  cheques  t o  h e r  and  M r .  J e n o u r e .  



i 
I 

She s t a t e d  t h a t  s h e  r e c e i v e d  a s s u r a n c e s  from them t h a t  t h e y  

were o p e r a t i n g  t h e  b u s i n e s s '  from t h e  d a i l y  c a s h  s a l e s .  

She examined t h e  cheques  and coun ted  s e v e n  ( 7 )  c a s h  c h e q u e s ,  

f o u r  cheques  made o u t  t o  L .V .  Gooden ( t h e  D i r e c t o r / S e c r e t a r y )  and 

one t o  . J . A .  ~ o o d e n  t h e  Managing D i r e c t o r .  She s a i d  s h e  d i d  n o t  

, know s o m e  o f  t h e  payees  md. .as  £=.as she knew t h e  P l a i n t i f f  had no ("-- ) 
I b u s i n e s s  w i t h  them. She knew some, b u t  d i d  n o t  know whe the r  o r  n o t  

t h e  P l a i n t i f f  Company had any d e a l i n g  w i t h  them. She i d e n t i f i e d  one 

cheque p a y a b l e  t o  t h e s J a m a i c a  P u b l i c  S e r v i c e .  

Counse l  f o r ,  t h e  ~ e f e n d a n t  s u b m i t t e d  t h a t  a n  a n a l y s i s  o f  t h e  

cheques  w i l l  r e v e a l  t h a t  most  o f  them were drawn i n  f a v o u r  o f  t h e  

s u p p l i e r s  of  food and  d r i n k ,  equipment ,  e l e c t r i c i t y ,  h o t e l  s u p p l i e s ,  

p e t r o l ,  a l l  i t e m s  which c o u l d  p r o p e r l y  b e  used  i n  t h e  o p e r a t i o n  o f  

\ t h e  r e s t a u r a n t ,  c l u b  and  g o l f  c o u r s e  i n  which t h e  P l a i n t i f f  Company C! 
was engaged.  

S i n c e  t h e  Company's a c c o u n t  was i n  o v e r d r a f t  d u r i n g  t h e  

r e l e v a n t  p e r i o d  t h e  d e f e n d a n t  contends t h a t  t h e  P l a i n t i f f  h a v i n g  had 

t h e  b e n e f i t  o f  t h e  payment o£  i t s  d e b t s  by money advanced by t h e  

Defendant  f o r  t h e  honour ing  o f  t h e s e  c h e q u e s ,  i s  l i a b l e  t o  r e p a y  

t h o s e  sums t o  t h e  Defendan t .  

I am a f r a i d  I c a n n o t  a c c e p t  t h i s  c o n t e n t i o n .  I n  t h e  f i r s t  p l a c e  

Defendant  d i d  n o t  a v e r  i n  i t s  d e f e n c e  t h a t  t h e  cheques  w e r e  u s e d  f o r  

t h e  p u r p o s e s  o f  t h d  P l a i n t i f f  . M r .  Robinson in ,  h i s  e v i d e n c e  made 

no men t ion  o f  t h e  pu rposes  f o r  which t h e  cheques  w e r e  drawn.  U n l i k e  

M s .  R e i d e l l  h e  took' no s t e p s  t o  e n s u r e  t h a t  t h e y  were f o r  t h e  p u r p o s e  

o f  t h e  P l a i n t i f f ' s  Company. H e  c o u l d  have  i n s i s t e d  t h a t  b i l l s  b e  

a t t a c h e d  t o  t h e  cheques  b e f o r e  he  approved them. H i s  e v i d e n c e  i s  

I 

t h a t  h e  approved  a l l  t h e  cheques  by i n i t i a l l i n g  them. Secondly  

a p a r t  from t h e  cheque  made o u t  t o  Jamaica  P u b l i c  S e r v i c e  Company 

Ci t h e  i n f e r e n c e  c a n n o t  b e  drawn t h a t  t h e  cheques  were employed i n  

d i s c h a r g i n g  t h e  P l a i n t i f f ' s  d e b t s .  Indeed  t h e y  c o u l d  have  been  u s e d  

f o r e x a m p l e , t o  e f f e c t  p u r c h a s e s  t h e r e b y  i n c r e a s i n g  t h e  i n d e b t e d n e s s  

o f  t h e  P l a i n t i f f .  The Defendant  i s  o n l y  e n t i t l e d  t o  r e c o v e r  t h e  

sum which had  i n  f a c t  been a p p l i e d  i n  pay ing  t h e  l e g a l  d e b t s  and  

o b l i g a t i o n s  o f  t h e  P l a i n t i f f .  



' ,  ' I  

I n  my view t h e  Defendant has  f a i l e d  t o  e s t a b l i s h  t h a t  t h e  

money advanced by t h e  Defendant  f o r  t h e  honour ing o f  t h e  cheques  

i n  q u e s t i o n  was a p p l i e d  i n  d i s c h a r g i n g  t h e  d e b t s  o f  t h e  P l a i n t i f f ' s  

Company. The P l a i n t i f f  i s  t h e r e f o r e  e n t i t l e d  t o  r e cove r  from t h e  

Defendant  t h e  amount d e b i t e d  by way o f  cheques s i g n e d  by t h e  Goodens 

i n  b reach  o f  t h e  s i g n i n g  a u t h o r i t y .  The T o t a l  amount s o  d e b i t e d  i s  

$38,288.00. 
I 

Amount debited fr-an crossed cheque 

I M r .  Robinson admi t t ed  t h a t  c r o s s e d  cheque shou ld  n o t  have been 

cashed.  T h i s  cheque was f o r  $3,500 payab le  t o  t h e  P l a i n t i f f  and 

shou ld  have been lodged.  

I n s t e a d  $3,000 was p a i d  o u t  a s  c a sh  and on ly  $500 d e p o s i t e d  

t o  t h e  P l a i n t i f f ' s  accoun t .  
I 

The Defendant  concedes t h a t  t h e  P l a i n t i f f  i s  e n t i t l e d  t o  

r e cove r  $3,000.  

Cash Collateral o f  $25,000 

D r .  Manderson-Jones, counse l  f o r  t h e  P l a i n t i f f  i n d i c a t e d  

d u r i n g  t h e  t r i a l  t h a t  t h e  c a sh  c o l l a t e r a l  of  $25,000 was r e l e v a n t  

t o  t h e  P l a i n t i f f ' s  c l a im  f o r  an  account .  
I 

The Defendant  con tends  t h a t  it i s  n o t  a ccoun t ab l e  t o  t h e  

P l a i n t i f f  i n  r e s p e c t  of  t h i s  sum. 
I 

According t o  M s .  R e i d e l l  a f t e r  accoun t  117 was opened $25,000 

was p ledged by Mr . l J enou re  and M r .  Gooden. The hypo theca t i on  form 

signed by both is headed: " C o l l a t e r a l  a s s i gned  a s  s e c u r i t y  f o r  t h e  

p r e s e n t  and f u t u r e  o b l i g a t i o n s  however, a r i s i n g  o f  EDEN COUNTRY 

CLUB LTD - ( h e r e i n  Af t e r  c a l l e d  t h e  "Customer" t o  t h e  ROYAL BANK 

JAMAICA LIMITED ( h e r e i n  a f t e r  c a l l e d  t h e  "Bank". T h i s  form i s  

d a t e d  24th  November, 1978. 

M r .  A l ton  J e n p u r e ' s  ev idence  i s  t h a t  he p ledged $25,000 j o i n t l y  

w i t h  M r .  ~ J e n o u r e  a s  s e c u r i t y  t o  cover  o v e r d r a f t  i n  r e s p e c t  o f  accoun t  ' 117-691-6. Th i s  accoun t  was c l o s e d  by t h e  bank i n  May 1979. H e  

ciaims t h a t  t h e  $25,000 was n o t  r e t u r n e d  t o  him, n e i t h e r  was any 

p o r t i o n  o f  it. H e  d i d  n o t  know i f  it was t aken  i n t o  c a l c u l a t i o n  

when t h e  account  was c l o s e d .  

M r .  Robinson 's  ev idence  i s  t h a t  t h e  hypo theca t i on  form was 

s i gned  i n  h i s  p r e sence  and t h e  f u l l  d e t a i l s  on t h e  form were t h e r e  



when it was s i gned .  The $25,000 and accumulated i n t e r e s t  were 

a p p l i e d  t o  t h e  non-product ive  l e d g e r .  H e  ag reed  w i t h  P l a i n t i f f ' s  

counse l  t h a t  t h i s  sum i s  n o t  shown on t h e  s t a t e m e n t  o f  a ccoun t  t o  

have been c r e d i t e d  t o  t h e  P l a i n t i f f  company. 

The P l a i n b i f f l s  c o n t e n t i o n  i s  t h a t  t h i s  sum shou ld  n o t  have 

been t r a n s f e r r e d  t o  a  non-productive l e d g e r  b u t  shou ld  have been 

t aken  i n t o  reckon ing  a g a i n s t  t h e  ba l ance  of  P l a i n t i f f ' s  accoun t  

number 1 1 4  o r  any coun t e r c l a im  which may be e s t a b l i s h e d .  B u t  

M r .  Robinson 's  ev idence  i s  t h a t  accoun t  1 1 4  was d e c l a r e d  a  non- 

p r o d u c t i v e  account .  The s t a t e m e n t  o f  accoun t  shows t h a t  on 22nd 
I 

A p r i l ,  1980 t h e  account  1 1 4  was c r e d i t e d  w i t h  $101,233.35.  

Immediately b e f o r e  t h e r e  was an  o v e r d r a f t  o f  t h e  same amount. 

M r .  Robinson e x p l a i n e d  t h a t  t h e  e f f e c t  t o  t h i s  c r e d i t  was t o  make 

t h e  account  non-product ive  by t r a n s f e r r i n g  it t o  t h e  non-product ive  

l e d g e r . '  The c a s h  c o l l a t e r a l  i n  t h e  name o f  tooden  and * Jenou re  w i t h  
I 

accumulated i n t e r e s t  was c r e d i t e d  t o  t h i s  non-product ive  accoun t  

t he r eby  r educ ing  it. The non-product ive  l e d g e r  c a r d  on which t h e  

c r e d i t  was no t ed ,  was among documents s e n t  t o  M s .  R e i d e l l  a  d i r e c t o r  

and s h a r e h o l d e r  o f  khe P l a i n t i f f  Eden. 

C l e a r l y  t h e  c b n t e n t i o n  of t h e  P l a i n t i f f  i s  misconceived.  There 

can be no doub t  t h a t  t h e  Defendant was e n t i t l e d  t o  app ly  t h e  c a s h  
' 

c o l l a t e r a l ,  a s  it d i d ,  a g a i n s t  t h e  sum due from t h e  P l a i n t i f f  Eden. 

I M r s .  Hudson-Phi l l ips  Q.C. a l s o  submi t t ed ,  c o r r e c t l y  i n  my 

view t h a t  t h i s  sqm i s  n o t  a  sum i n  r e s p e c t  o f  which t h e  Defendant  

i s  accoun t ab l e  t o  t h e  P l a i n t i f f .  I t  was s p e c i f i c a l l y  p ledged by 

Messrs. Gooden andmJenoure a s  c o l l a t e r a l  s e c u r i t y  f o r  t h e  d e b t s  o f  

t h e  P l a i n t i f f  Eden and h a s  been a p p l i e d  f o r  t h a t  purpose .  I f  t h e  

Defendant  were accoun t ab l e  t o  anyone i n  r e s p e c t  of  t h i s  sum, it 

would be  accoun t ab l e  t o  Messrs. , Jenoure  and Gooden, n e i t h e r  o f  
1 

whom i s  a P l a i n t i f f  i n  t h e  s u i t .  

Accordingly  t h i s  Cour t  canno t  p r o p e r l y  make an o r d e r  i n  r e s p e c t  

of  t h e  Gooden andJenoure  ca sh  C o l l a t e r a l .  
I 



I 
Cost of Bill of Sa le  

Two debit memos for a total of $1,958.50 were drawn against the 

Plaintiff's account 114. These were in respect of costs for preparing 

a Bill of Sale. This Bill of Sale was over property in which the 

Plaintiff had no interest. 

f - )  Mr. Robinson under cross-examination admitted that this sum 

L' 
was debited contrary to signing authority. 

It seems to me that the Defendant is not disputing the fact 
I 

that this sum was improperly debited in that it was not used to 

satisfy the legal obligationof the Plaintiff. 

However, it mist be noted that the Plaintiff's account 114 

was at all material times in overdraft. Also, Il'lr. Robinson's evidence 
I 

is that the Plaintiff's account was re-credited with $1,886 which 

(1: was the lagal cost in having the Bill of Sale prepared and with 

interest that was charged on this amount. 

I n t e r e s t  charged '- $7,754.16 

The Plaintiff seems to be relying entirely on a statement 

made by Mr,. Robinson in an affidavit to found this claim (see Vol. 2 

p. 50) . In that affidavit Mr. Robinson said that it would also be 

noted that during the period April to October, 1979 $7,754.16 was 

charged automatically by the computer representing interest, service 

charges and stamp duty. 

Ms. Reidell in evidence states - "I am not of the view that 
the amount $7,754'.16 was due to the bank; the bank was not entitled 

to this amount as stated by Mr. Robinosn in his affidavit." But 

Mr. Robinson in cross-examination testified that the amount was not 
I 

improperly charged. The evidence before me is certainly not 

sufficient to establish this claim. The Plaintiff has not shown 

that it is entitled to this amount. 
I 

Summary I 

i 
1. Court finds that the Defendant wrongly debited the Plaintiff 

Eden's account 114 with the following sums: 

(i) $3,000 '- the sum paid out in cash from crossed cheque 
I 

for $3,500 



(ii) $38,,288.00 - amount d e b i t e d  by way of u n a u t h o r i s e d  
I 

cheques d u r i n g  p e r i o d  2.10.79 t o  11.4.80 

I (iii) $1,958.50 - amount d e b i t e d  t o  cover  c o s t s  f o r  p r e p a r i n g  

B i l l  of S a l e  

( 2 )  Cour t  f i n d s  t h a t  t h e  Defendant  p r o p e r l y  d e b i t e d  t h e  Eden ' s  

C? account  w i t h  t h e  fo l l owing  sums: 

(i) $42,258 - t o t a l  amount d e b i t e d  by way o f  d e b i t  memos - 

I p e r i o d  A p r i l  1979 t o  October 1979. 

(ii) $76,000 - Amount t r a n s f e r r e d  from company's accoun t  

I 1 1 4  t o  p e r s o n a l  accoun t  117 by way o f  d e b i t  memo d a t e d  

21.2.79 (Ex. 3 )  

(iii) $6,158 - amount t r a n s f e r r e d  from account  1 1 4  t o  accoun t  

Suit N o .  C.L. R 0 8 0  of 1982 - H e i d i  R e i d e l  v. R o y a l  B a n k  Ja. Ltd- 

I n  t h i s  s u i t  t h e  P l a i n t i f f  R e i d e l l  s e e k s  t h e  r e l e a s e  of h e r  

U . S .  $12,500.00 c e r i i f i c a t e  of  Depos i t ,  i n t e r e s t  t h e r e o n ,  damages 

and c o s t s .  

P l a i n t i f f  ~ e i d e l l  cla ' ims t h a t  she  was a  s i g n a t o r y  t o  accoun t  

number 117-691-61 which was opened on t h e  27th  November, 1978. On 

t h e  1 1 t h  December, 1978 t h e  P l a i n t i f f  R e i d e l l  a s s i g n e d  U.S.A Term 

Deposi t  (Time Sav ings  C e r t i f i c a t e )  No. 1972 a s  a c o l l a t e r a l  f o r  

Account N o .  117-691-61. 

On t h e  28th,May 1979 account  117 had a  z e r o  b a l a n c e  and 

t h e r e a f t e r  was neve r  i r awn a g a i n s t ,  t h e r e b y ,  t h e  P l a i n t i f f  c l a i m s ,  

e n t i t l i n g  h e r  t o  h e r  c e r t i f i c a t e  o f  d e p o s i t .  
, 

The Defendant i n  i t s  de f ence  c l a ims  t h a t  t h e  c e r t i f i c a t e  of 

' 
d e p o s i t  was a s s i g n e d  a s  s e c u r i t y  f o r  t h e  " p r e s e n t  and f u t u r e  

L/ 
o b l i g a t i o n s  however, a r i s i n g "  o f  Eden Country Club Limited  a  company 

of  which t h e  P l a i n t i f f  R e i d e l l  was a t  a l l  m a t e r i a l  t i m e s  a  d i r e c t o r  

and s h a r e h o l d e r .  Eden Country Club Limited  o p e r a t e d  account  1 1 4  

w i t h  t h e  ,Defendan t1  s bank. 

~ h &  Defendant f u r t h e r  c la ims  t h a t  t h e  s a i d  Term Depos i t  

No. 1972 was renewed and remained a s s i g n e d  t o  t h e  Defendant  on t h e  

s a i d  terms and c o n d i t i o n s  by c e r t i f i c a t e s  Nos. 2129 and 2254 t h e  



l a t t e r  ma tu r i ng  on t h e  23rd June ,  1980. The Defendant  s t a t e s  t h a t  

t h e  accoun t  of  Eden Country Club L imi ted  was overdrawn i n  t h e  sum 

of  $96,838.46 a s  a t  3 1 s t  J u l y ,  1982 and was t h roughou t  t h e  r e l e v a n t  

p e r i o d  overdrawn i n  sums i n  exces s  o f  t h e  f a c e  v a l u e  of  t h e  T i m e  

Saving C e r t i f i c a t e .  Accordingly  t h e  Defendant  c l a i m s  it i s  e n t i t l e d  

t o  app ly  t h e  sum a s  p e r  t h e  s a i d  T i m e  s a v i n g s  C e r t i f i c a t e  o r  i t s  

s u c c e s s o r  i n  r e d u c t i o n  of t h e  s a i d  d e b t .  

I n  i t s  coun t e r c l a im  t h e  Defendant  c l a ims :  

(1) A d e c l a r a t i o n  tikt it i s  legally and b e n e f i c i a l l y  e n t i t l e d  t o  

T i m e  Sav ings  C e r t i f i c a t e  No. 2254 and /o r  funds  r e p r e s e n t e d  

t h e r e b y .  

( 2 )  An o r d e r  t h a t  R i v e r s i d e  Community S t a t e  Bank of  Minneapol is  
I 

I 
d e l i v e r  up t o  t h e  Defendant  o r  i t s  a g e n t  t h e  s a i d  Time Sav ings  

C e r t i f i c a t e .  

I ( 3 )  That  Judgment be e n t e r e d  f o r  t h e  Defendant  i n  t h e  sum of  

( 4 )  That  t h e  amount r e a l i s e d  from t h e  Time Sav ings  C e r t i f i c a t e  

be  a p p l i e d  towards s a t i s f a c t i o n  of t h e  s a i d  judgment 

I 

( 5 )  Cos t s  and i n t e r e s t  a t  commercial r a t e s  

Plaintiff Reidell's Hypothecation of U.S. $12,500 

I The r e a l  i s s u e  h e r e  i s  whether  t h e  P l a i n t i f f ' s  T i m e  Saving 

C e r t i f i c a l e  NO. 1972 was p rov ided  a s  s e c u r i t y  f o r  accoun t  117 o r  

f o r  Eden Country Club L i m i t e d ' s  accoun t  1 1 4 .  
I 

I M r s .  R e i d e l l ' s  ev idence  i s  t h a t  she  was a  s i g n a t o r y  t o  a ccoun t  

117 which was opened on t h e  27th  November, 1978. She r e f e r r e d  t o  

some t h i r t y  cheques drawn on t h a t  a ccoun t  and s i g n e d  by h e r  and 

C\ many d e p o s i t  s l ips ,  ' i n  s u p p o r t  of  h e r  c o n t e n t i o n .  She r ecogn i s ed  

h e r  s i g n a t u r e  on copy of  hypo theca t i on  form ( s e e  page 117 Vol .  1 of 
I 

agreed  bund le )  i n  r e s p e c t  of  U.S. $12,500. 

  ow ever, she  i s  con tend ing  t h a t  t h e  copy i s  n o t  t h e  f a c s i m i l e  

of  t h e  o r i g i n a l  document i n  t h a t  t h e  words "Eden Country Club L td . "  

were n o t  on t h e  o r i g i n a l  document. "There was no customer a s s i g n a t i o n  

on t h e  document $hen I s i gned  it i n  1978",  s h e  i n s i s t e d .  She 

iden t i f i ed  a n o t h e r  ' hypo theca t ion  form (p. 118 of  ag r eed  bund le )  f o r  



renewals  o f  i n i t i a l  T e r m  Depos i t .  She den i ed  s i g n i n g  t h i s .  She 

,on ly  s i g n e d  one and'when she  s i gned  it no th ing  i n  manusc r i p t  was 

t he r eon  and it d i d  n o t  b e a r  a  d a t e .  I t  i s  h e r  c o n t e n t i o n  t h a t  "Eden 

Country Club L td . "  cou ld  n o t  have been on t h e  hypo theca t i on  form 

when s h e  s i g n e d  it because  t h e  Compnywas i n c o r p o r a t e d  on t h e  1 8 t h  

December, 1978 a?d t h e  form b e a r s  t h e  d a t e  1 1 t h  December, 1979 b e f o r e  

C) t h e  name was even a s s igned  t o  t h e  Company. , 

She s t a t e d  t h a t  s h e  i n d i c a t e d  t o  t h e  Defendant  t h a t  s h e  was 

a s s i g n i n g  h e r  Time Saving C e r t i f i c a t e  t o  accoun t  117-691-6 and t o  no 

o t h e r .  She d i d  n o t  subsequen t ly  a l t e r  t h i s  i n s t r u c t i o n .  

I n  c ross -examina t ion  she  agreed  t h a t  h e r  name d i d  n o t  appear  

on ac,coUnt 117. The r ea son  f o r  t h i s ,  she  s a i d ,  was t h a t  a s  a  

f o r e i g n e r  s h e  needed permiss ion  from t h e  Bank o f  Jamaica  t o  borrow 

[ -'\, money. However, s h e  was qu i ck  t o  s ay  t h a t  t h e  purpose  f o r  opening 

L t h e  accoun t  was n o t  t o  borrow money f o r  t h e  v ,enture  t h e y  were abou t  

I t o  unde r t ake .  When p r e s s e d  by counse l  she  admi t t ed  t e l l i n g  t h e  

Cour t  t h a t  t h e  purpose  f o r  opening account  117 was t o  e n a b l e  them 

t o  r e f u r b i s h  t h e  dormant g o l f  c l u b .  She .none the less  i n s i s t e d  t h a t  

t h e y  i n t ended  t o  u s e  t h e i r  own money and n o t  t o  borrow. When shown 

paragraphs  4 and 5 o f  an a f f i d a v i t  she  swore o n ' ~ a n u a r ~  11, 1982 
I 

she  admi i t ed  t h a t  one o f  t h e  r e a sons  f o r  opening account  117 was t o  
I 

C o b t a i n  a  l i n e  o f  c r e d i t .  She agreed  t h e y  had t o  go t h e  r o u t e  o f  

opening account  1 1 7 ' b e c a u s e  Eden Country Club L td .  had n o t  y e t  been 

formed 

A s  s a i d  b e f o r e  M r .  J e n o u r e ' s  ev idence  s u p p o r t s  M s .  R e i d e l l ' s  

c l a im .  

I 
M r .  Robinson,  t h e  De fendan t ' s  Branch Manager, s a i d  t h a t  

M r s .  R e i d e l l ' s  name does  n o t  appear  on s i g n a t L r e  c a r d  i n  r e s p e c t  

pf accoun t  number 117-691-6 which is in the names o f  Zenoure Goodenl 

Al ton  J enou re .  The s i g n a t u r e  c a r d  was r e c e i v e d  i n  ev idence  a s  

E x h i b i t  8 .  H e  s a i d  t h e  Hypothecat ion  forms a t  pages  117 and 118 

of  Vol.  1 o f  agreed  ' bund le  were s i gned  i n  h i s  p r e sence  by t h e  

P l a i n t i f f  R e i d e l l  t o  s e c u r e  advances i n  t h e  name o f  Eden Country 

Club Limited  f o r  U.S. $12,500.00. 
\ 

The document was p repared  i n  d u p l i c a t e ,  he s t a t e d ,  because  

t h e r e  was a n o t h e r  bank invo lved  and t h a t  bank might  r e q u i r e  an 

o r i g i n a l  o f  t h e  docdment. The p. 118 document was t aken  f o r  h i s  



bank and p.117 f o r  t h e  o t h e r  bank which was t h e  R i v e r s i d e  
I 

Community S t a t e  Bank o f  Minneapol is ,  Minn. 

The P. 117 document con t a ined  a t  t h e  t ime  o f  s i g n i n g  t h e  name 
I 

"Eden Country Club ~ t d ! '  The p.  118 document a t  t h e  t i m e  of  s i g n i n g  

a l s o  had s i m i l a r  i n fo rma t ion .  Whenever t h e  T e r m  Depos i t  matured 

t h e  renewal  Te,sm Deposi t  p l u s  i n t e r e s t  was r eco rded  on p. 118 

form. Hence t h e  manuscr ip t  t he r eon .  

H i s  ev idence  i& t h a t  M r s .  R e i d e l l  came t o  him a t  t h e  bank i n  

, December 1979 t o  endorse  t h e  T e r m  ~ e p o s i t  f o r  a  f u r t h e r  e x t e n s i o n .  

H e  adv i s ed  h e r  t h a t  t h e  bank was go ing  t o  r e a l i s e  t h e  s e c u r i t y  

because  the account ,was n o t  o p e r a t i n g  p r o p e r l y .  She asked  t h a t  

t h a t  a c t i o n  be  postponed a s  she  expec ted  t h e  t o u r i s t  season  t o  

g e n e r a t e  improved income. H e  ag reed  and she  endorsed  t h e  T e r m  

Depos i t  f o r  renewdl f o r  s i x  ( 6 )  months. 

The w i t n e s s  Robinson s a i d  he had occa s ion  t o  c a l l  i n  t h e  d e p o s i t  

a  coup le  of  weeks b e f o r e  i t s  m a t u r i t y  i n  June  1980. H e  wro te  t h e  

o v e r s e a s  bank and s e n t  t h e  s e c u r i t y  v i a  t h e  Royal Bank of  Canada, 

N.Y.  f o r  c o l l e c t i o n .  I t  was n o t  honoured by t h e  bank a s  M r s .  R e i d e l l  

had t aken  l e g a l  a c t i o n  i n  t h e  U.S.A. t o  r e s t r a i n  t h e  r e l e a s e  of t h e  

funds  . 
, The submiss ions  o f  M r s .  Hudson-Phi l l ips  Q.C. were t o  a  g r e a t  

I 

e x t e n t  t h e  same a s  t h o s e  she  made i n  r e s p e c t  of  t h e  GoodenlJenoure 
I 

hypo theca t i on  a l r e a d y  cons ide r ed  i n  t h e  Eden c a s e .  

A s  I have s a i d  b e f o r e  it i s  c l e a r  a s  can  be t h a t  t h e  i n t e n t i o n  

o f  t h e  P l a i n t i f f  R e i d e l l  and h e r  a s s o c i a t e s  when t h e y  approached 

t h e  Defendant  i n  November 1978 must have been t o  s eek  banking 

, f a c i l i t i e s  f o r  a  l i m i t e d  l i a b i l i t y  company which would o p e r a t e  

t h e  c l u b  and g o l f  cou r se  

I f i n d  it d i f f i c u l t  t o  a c c e p t  Mrs. R e i d e l l ' s  ev idence  t h a t  s h e  

made it c l e a r  t o  M r .  Robinson t h a t  she  was a s s i g n i n g  t h e  C e r t i f i c a t e  
I 

o f  Depos i t  on ly  t o  cover  accoun t  117. 
I 

A s  s a i d  b e f o r e  Lhe l e t t e r  o f  i n t e n t  was s igned  by M r .  ( J enou re  
1 

on beha l f  of  "Eden L td . "  a l though  t h e  company was n o t  y e t  

i n c o r p o r a t e d .  Th i s  i s  n o t  i n  d i s p u t e .  I t  seems t o  m e  t o  be  beyond 
1 

d i s p u t e ,  t h a t  any c o l l a t e r a l  s e c u r i t y  t aken  i n  r e s p e c t  of  t h e  

v e n t u r e  cou ld  o n l y  have been t aken  i n  s u p p o r t  o f  t h e  l i a b i l i t i e s  

of  t h e  company which would c a r r y  o u t  t h e  v e n t u r e .  



It  i s  t h e  c o n t e n t i o n  o f  M r s .  R e i d e l l  t h a t  a s  o f  t h e  28 th  May, 
I 

1979 account  117 !had a z e r o  ba l ance  and t h a t  h e r  c e r t i f i c a t e  of  

' d e p o s i t  shou ld  have been r e l e a s e d  t o  h e r  t hen .  Y e t  i n  h e r  ev idence  

i n  c h i e f  she  t e s t i f i e d  t h a t  t h e  Term Depos i t  was renewed i n , J u n e  

1979 and a g a i n  December 1979 because  she  was s t i l l  i n d e b i t e d  on 

account  117. This is i n c o n f l i c t  w i t h  h e r  p l e a d i n g s  (pa r ag raph  4 

, of  S ta tement  o f  c l a im)  . 
I 

I The documentary ev idence  ( t e rm  d e p o s i t  2129 and 2254 a t  pages  

120 and 1 2 1  o f  Vol.  1 o f  Agreed Bundle) shows t h a t  t h e  t e r m  

d e p o s i t  was indeed  renewed tw ice  a f t e r  t h e  28 th  May, 1979. The 
I 

, s t a t e m e n t  o f  accoun t  (page  143 o f  Vol. 1 o f  Agreed Bundle) shows 

I account  117-691-6 t o  have a z e r o  b a l a n c e  on 28 th  May, 1979 and 

no o t h e r  l i a b i l i t i e s  s i n c e .  T h i s  i s  c o n s i s t e n t  w i t h  M r .  Robinson 's  

ev idence .  
I 

On t h e  s t a t e  o£ t h e  ev idence  b e f o r e  m e  t h e r e  c anno t  be  t h e  

I s l i g h t e s t  doub t  t h a t  accoun t  117-691-6 c o n t a i n e d  no l i a b i l i t i e s  

a f t e r ' t h e  28 th  May, 1979. 

Thus t he r ea son ig iven  by M r s .  R e i d e l l  f o r  renewing t h e  

a t i f i c a t e s  of  d e p o s i t  namely t o  cover  l i a b i l i t i e s  o f  accoun t  117 
I 

i s  n o t  t h e  t r u e  r ea son .  

I a g r e e  w i t h M r s .  Hudson-Phi l l ips  t h a t  t h e  t r u e  r ea son  f o r  t h e  

renewals  i s  tha tg iven by M r .  Robinson namely t h a t  t h e  c e r t i f i c a t e s  

were always i n t ended  t o  cover  t h e  l i a b i l i t i e s  of Eden Country 

Club L td .  accouint 114-157-1, t h a t  a t  t h e  t i m e  of t h e  f i r s t  
1 

renewal  5 t h . J u n e I  1979,  t h e  l i a b i l i t i e s  of  t h e  temporary account  

' 117-691-6 had a , l r eady  been t r a n s f e r r e d  t o  114-157-1 and t h a t  a t  

t h e  t ime of  t h e  second renewal ,  t h e  24 th  December, 1979, t h e  
I 

P l a i n t i f f  R e i d e l l  had s p e c i f i c a l l y  requested t h e  Defendant  t o  

I a l l o w  h e r  t o  renew and n o t  be r e a l i s e  i t ,  i n  t h e  hope t h a t  by 

( - 1  
t h e  end o f  t h e  1979/80 w i n t e r  t o u r i s t  season ,  t h e  l i a b i l i t i e s  of  

Eden Country Club L imi ted  on i t s  account  114-157-1 would have been 

reduced.  

The' f a c t  t h a t  t h e  i n s t rumen t  o f h y p t h e c a t i o n  was execu ted  on 
! 

t h e  1 1 t h  December, 1978 b e f o r e  t h e  a c t A a l  i n c o r p o r a t i o n  o f  t h e  

Company Eden Country Club Limited  on t h e  1 8 t h  December, 1978, 

does  n o t  n e c e s s a r i l y  s u p p o r t  M r s .  R e i d e l l ' s  c o n t e n t i o n  t h a t  t h e  



name of  t h e  company was i n s e r t e d  a f t e r  t h e  i n s t r u m e n t  was s i gned .  

Such conduc t  i s  c o n s i s t e n t  w i th  t h e  conduct  o f  M r .  J enou re ,  h e r  

, a s s o c i a t e  , i n  s i g n i n g  t h e  l e t t e r  of  i n t e n t  on b e h a l f  o f  "Eden L td . "  

b e f o r e  it was i n c o r p o r a t e d  and does  n o t  n e h e s s a r i l y  mean t h a t  t h e  
I 

I 

i n s t r umen t  was a l t e r e d  a f t e r  it was s i g n e d .  

I ag ree  w i t h  De fendan t ' s  submiss ion t h a t  t h e  l e g a l  d e f e c t  o f  

CJ t h e  p r e - i n c o r p o r a t i o n  e x e c u t i o n  h a s  been remedied by t h e  renewal  

of t h e  c e r t i f i c a t e s  and t h e r e f o r e  of  t h e  h y p o t h e r c a t i o n ,  a f t e r  
I 

t h e  i n c o r p o r a t i o n  of  t h e  company. I t , i s  t h e  c o n t e n t i o n  of  t h e  
I 

Defendant  t h a t  having been induced by t h e  P l a i n t i f f  t o  p e r m i t  h e r  

t o  renew h e r  c e r t i f i c a t e  of d e p o s i t  i n  December 1 9 7 9  and hav ing  

on t h e  b a s i s  o f  t h a t  inducement a c t e d  t o  i t s  d e t r i m e n t  by advancing 

a d d i t i o n a l  sums by way o f  o v e r d r a f t  t o  Eden Country Club L imi t ed ,  

t h e  P l a i n t i f f  ~ e i h e l l  i s  es topped  from denying t h a t  h e r  c e r t i f i c a t e  
I 

o f  d e p o s i t  was hypo theca ted  t o  cover  t h e  l i a b i l i t i e s  of t h e  Company. 

I t  i s  a l s o  my view t h a t  t h e  p r i n c i p l e  o f  e s t o p p e l  by conven t ion  

a s e n u n c i a t e d  i n  t h e  Amalgamated c a s e  a l r e a d y  r e f e r r e d  t o  i n  

r e s p e c t  o f  t h e  ;Jenoure/Gooden hypo theca t i on ,  i s  a p p l i c a b l e  t o  t h e  

P l a i n t i f f  ~ e i d e l l ' s  c a se .  
I 

The P l a i n t i f f  d i d  n o t  c h a l l e n g e  t h e  v a l i d i t y  of  t h e  i n s t r u m e n t  

o f  hypo theca t i on  l n  her  pleadihgs. I n  g i v i n g  ev idence  b o t h  

M r s .  R e i d e l l  and M r .  A l ton  Jenoure  s t a t e d  t h a t  a t  t h e  t i m e  of  

i t s  e x e c u t i o n  t h e , f o r m  o f  hypo theca t i on  d i d  n o t  c o n t a i n  t h e  name 

o f  t h e  pe rson  i n  r e s p e c t  of  whose d e b t s  it was b e i n g  g iven .  Even 

i f  t h i s  w e r e  s o  on t h e  ev idence  b e f o r e  m e  - o r a l  and documentary - 
it i s  c l e a r  t o  my mind t h a t  bo th  p a r t i e s  conducted  t h e i r  mutua l  

a f f a i r s  on t h e  baAis which was agreed  and assumed by b o t h  t o  be  

t r u e ,  t h a t  t h e  : c e l l - t i f i c a t e s  o f  d e p o s i t  w e r e  i n t e n d e d  t o  be a  

c o l l a t e r a l  s e c u r i t y  f o r  t h e  l i a b i l i t i e s  of Eden Country Club L td .  

("'- 1 , Thi s  was c e r t a i n l y  t h e  b a s i s  on which t h e  P l a i n t i f f  R e i d e l l  and 

LJ 
t h e  Defendant  had agreed  f o r  t h e  Defendant  t o  p rov ide  and on which 

t h e  Defendant  had ' i n  f a c t  p rov ided ,  a  l i n e  of  c r e d i t  and over-  

d r a f t  f a c i l i t i e s .  

These c i r cums t ances ,  I t h i n k ,  g i v e  r i s e  t o  an " e s t o p p e l  by 

convent ion"  which es topped  each p a r t y  a s  a g a i n s t  t h e  o t h e r  from 

q u e s t i o n i n g  t h e , t r u t h  of  t h e  f a c t s  assumed t o  be t r u e .  



I n  t h e  ~ma lqaAa ted  c a s e  (1981) 3 A l l  E.R. 577  a t  p. 583 ( h )  
I 

Lord Denning M.R. had t h i s  t o  say :  

"Although subsequent  conduct  cannot  be  used f o r  t h e  purpose  o f  

i n t e r p r e t i n g  a  c o n t r a c t  r e t r o s p e c t i v e l y ,  y e t  it i s  o f t e n  convinc ing  

ev idence  o f  a  Fourse  o f  d e a l i n g  a f t e r  i t .  There a r e  many c a s e s  
f-', 
L- t o  show t h a t  a t c o u r s e  of  d e a l i n g  may g i v e  r i s e  t o  l e g a l  o b l i g a t i o n s .  

, I tmay  be  used t o  complete a  c o n t r a c t  which would o t h e r w i s e  be  

incomplete :  I t  may be used t o  i n t r o d u c e  terms and c o n d i t i o n s  i n t o  

a  c o n t r a c t  which would n o t  o the rwi se  be t h e r e :  I f  it can be used 

t o  i n t r o d u c e  t e r m s  which were n o t  a l r e a d y  t h e r e ,  it must a l s o  be 
I 

a v a i l a b l e  t o  add t o  o r  va ry  terms which a r e  a l r e a d y  t h e r e  o r  t o  

i n t e r p r e t  them. I f  p a r t i e s  t o  a c o n t r a c t  by t h e i r  c o u r s e  of  

(- d e a l i n g ,  p u t  a  p a r t i c u l a r  i n t e r p r e t a t i o n  on t h e  terms of  it, on 
L 

t h e  f a i t h  of  which each of  them t o  t h e  knowledge of  t h e  o t h e r  a c t s  

I and conduc ts  t h e i r  mutual  a f f a i r s ,  they  a r e  bound by t h a t  

i n t e r p r e t a t i o n  j u s t  a s  i f  t hey  had w r i t t e n  it down a s  be ing  a  

v a r i a t i o n  o f  t h e  c o n t r a c t .  There i s  no need t o  e n q u i r e  whether 

t h e i r  p a r t i c u l a r  i p t e r p r e t a t i o n  i s  c o r r e c t  o r  n o t ,  o r  whether t h e y  

h a d i n  mind t h e  o r , i g i n a l  terms o r  n o t .  S u f f i c e  it t h a t  t hey  have 
1 I 

by t h e  c o u r s e  o f  d e a l i n g ,  p u t  t h e i r  own i n t e r p r e t a t i o n  on t h e i r  

c o n t r a c t ,  and cannot  be allowed t o  go back on it." 

A t  p. 5 8 4  (el t h e  t hen  Master of  t h e  R o l l s  concluded:  
I 

I 

"So I come t o '  t h i s  c o n l u s i o n ,  when t h e  p a r t i e s  t o  a  c o n t r a c t  

a r e  bo th  under a common mi s t ake  a s  t o  t h e  meaning o r  e f f e c t  o f  it , 

and t h e r e a f t e r  embark'on a  course  of deal ing on the footing of t h a t  mistake 
- % L . \ L  ,L! 

I thereby replacing the.origina1 terms of  the contract  by a  conven t iona l  
I 

I 

basis on which they 'dth conduct a f f a i r s ,  then t h e  o r i g i n a l  c o n t r a c t  i s  

,repl.aced by t h e  conven t iona l  c a s i s .  T h e  p a r t i e s  a r e  bounC by t h e  

( .   conventional b a s i s .  E i t h e r  p a r t y  can sue  o r  be  sued upon it j u s t  

I a s  i f  it had been e x p r e s s l y  agreed  between them." 

I acco rd ing ly  ho ld  t h a t  t h e  P l a i n t i f f  R e i d e l l  cannot  now 
I 

c h a l l e n g e  t h e  val'idqty of t h e  hypotheca t ion  i n s t rumen t .  
I 

On t h e  ev idence  before t h i s  Cour t ,  she  i s  c e r t a i n l y  n o t  e n t i t l e d  
I 

t o  t h e  r e l e a s e  of h e r  C e r t i f i c a t e  of  Deposi t  merely by v i r t u e  , 

of  t h e  f a c t  t h a t  account  117-691-6  had "a ze ro  ba l ance  and t h e r e -  

a f t e r  was never  drahn a g a i n s t " .  



The l i a b i l i t i e s  o f  accoun t  117 were t r a n s f e r r e d  p u r s u a n t  t o  
I 

an  ar rangement  between t h e  p a r t i e s  t o  t h e  Company's ( E d e n ' s )  a ccoun t  
I 

1 1 4 .  I n  pa r ag raph  31 of  t h e  P l a i n t i f f  R e i d e l l  ' s Defence t o  
I 

, Conte rc la im,  she  admi t t ed  t h a t  t h e r e  was an o v e r d r a f t  o f  $62,544.95 

on t h e  Company's accoun t  1 1 4  a s  a t  . 3 l s t  March, 1979. 

S ince  t h e  P l a i n t i f f  R e i d e l l  i s ,  on t h e  t h e  term o f  h e r  

gua ran t ee s  l i a b l e  i n  t h e  sum of  $771,000'.00 and i n t e r e s t  t h e r e o n  

a t  1 4 %  p . a .  from d q t e  of  demand f o r  payment, t h a t  i s ,  t h e  1st August 
1 

19801, t h e  Defendant  i s  e n t i t l e d  t o  app ly  t h e  P l a i n t i f f ' s  c e r t i f i c a t e s  
I I 

8 o f  d e p o s i t  t o  t h e  l i q u i d a t i o n  o f  t h e  Company's l i a b i l i t e s .  

I n  i t s  Defence and Counterc la im t h e  Defendant  a t  pa ragraph  9  
I 

s t a t e d  t h a t  t h e  accoun t  o f  Eden Country Club Limited  was overdrawn 

i n  t h e  sum o f  $96,838.46 9s a t  3 1 s t  J u l y ,  1982 and was th roughout  

t h e  r e l e v a n t  p e r i o d  overdrawn. The P l a i n t i f f  R e i d e l l  d i d  n o t  deny 

t h i s .  I 

Summary 

1. ,Judgment foy  t h e  Defendant  i n  r e s p e c t  of P l a i n t i f f ' s  c l a i m  
I 

f o r  r e l e a s e ,  of C e r t i f i c a t e  o f  Depos i t .  

2 .  Judgment f o r  Defendant  on Counterc la im.  

Conclusion 

1. S u i t  N o .  E. 051 of  1980 

(1) Cour t  g r a n t s  D e c l a r a t i o n  t h a t  P l a i n t i f f  Eden Country 

Club Limited  i s  e n t i t l e d  t o  have i t s  accoun t  1 1 4  

c r e d i t e d  w i t h  t h e  fo l l owing  sums: 

(ii) Cos t s  t p  t h e  P l a i n t i f f  t o  be t axed  i f  n o t  agreed .  

Suit No. R. 0 8 b  of 1982 

I 
(i Judgment f o r  t h e  Defandant on Claim and Counte rc la im 

(ii) Court  g r a n t s  ~ e c l a r a t l o n  t h a t  t h e  Defandant  i s  l e g a l l y  

I and b e n e f i c i a l l y  e n t i t l e d  t o  T i m e s  Saving C e r t i f i c a t e  

No .! 2254 and /o r  f  cnds r e p r e s e n t e d  t he r eby .  



(iii) 'Judgment t o  be  e n t e r e d  f o r  Defendant i n  t h e  sum of  
I 

$98,360.00 less sums of  $3,000.00 and $38,288.00 
I 

improper ly  d e b i t e d  fram t h e  Company's account  t h a t  i s  

$98,560.00 - $41,288.00 = $57,272.00 w i t h  i n t e r e s t  

I a t  1 4 %  p .a .  f r omt June  1980 t o  d a t e  o f  Judgment. 

( i v )  That  t h e  amount, when r e a l i s e d  from t h e  s a i d  Time 

Savings C e r t i f i c a t e  no. 2254 be  a p p l i e d  towards 

s a t i s f a c t i o n  of t h e  s a i d  judgment. 

( v )  Costs t o  t h e  Defendant t o  be  t axed  i f  n o t  ag reed .  




