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ROWE P, :

arthur Wellesley Eldemire {(A.W.E.) died testate in
1948 leaving Dr, Noel Holmes and Mrs. ilice Eldemire as his
executers and trustees. Dr. Helmes who died in 1967, pre-
deceased Mrs. Eldemire who died on December o, 1978 testate,
leaving Dr. Herbert Eldemire as her sole executor. it the
time of his death A.W.E. was possessed of & vast estate the
residue of which he devised upon trust for his two sons,
{the appellantc and respondent herein) and his widow share
and share alike as tenants in common. Upon the death of his
widow her share would pass to the two sons share and share
alilke as tenantis in common. HMuchh of this vast estate is now

being consumed in litigation,



”
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Some interesting facts emerge from the Record. By
Transfer No. 171147 dated 12th and registered 15th March, 1942,
Alice Eldemire having surrendeved and relieased, all her estate
and interest therein, the Trustees transferred to the
appellant and respendent real property contained in eight
separate Certificates of Title,including land at Vol. 212
Fol. 33 and Vol. 246 Fol. 66. In Ocicbher 1967, the executors
of the e¢state of A.W.E., and the residuary beneficiaries
under that estate viz., Alice Eldemire, axvthur EBldemire (Junior)
and Herbert Eldemire transferred to Arthur Eldemire a parcel of

In paragraph 5 of the Recitals of that Transfer it was stated:

"The beneficiaries have agreed inter
parcies (as is signified by tcheir
execution hexeof) that Dr. Eldemire
should receive the said lands as his
undivided share in the rgalty forming
part cf the said residuary estate and
the trustees have at the request and
direction of the beneficiaries agreed
to transfer the said lands accordingly.”

All the lands transferred by the Instrument 234839 con October
18, 1907 were described in the Schedule as "land being partc of
lands registered at Vol. 277 Fol. 40 of the Register Bool of
Titles.”

The appellant breught an action against the respondeént

claiming inter alia, a declaration that he is entitled to one

half the escate of Alice EBldemire, deceased, and an account.

The respondent counter-claimed. I reproduce paragraphs 6 and 7

of the Amended befence and Countcer-Claims

"G, That there were 39 acres of land
known ae Reading lands contained
in various Certificates of Title
registered respectively at Volune
343 Folio 2, Volume 212 Folic 3%,
Volume 27¢% Folio 9, Volume 23§
Folioc 22, and Volume 246 Folio 4G.
That these lands became vested in
the Plaintiff and the Defendant in
or aboul 1962.




"7 That in 19¢7 the BExecutors in
their capacity as Trustees,
together with the Plaintiff
and the Defendant executed an
instrument with the consent of
the Plaintiff and the Defendant
and vested in the Plaintciff
approximately 22 acres of these

L Reading Lands. It was agreed

(\;) then that that portion should go

o to the Plaintiff as his portion

of thouse lands. It was also
agreed that the remaining por-
tlions, which were then vested 1in
the Plaintiff and Defendant would
be transferved to the Defendant,
but in spite of request by the
Defendant made to the Plaintiff,
the Plaintiff has refused and con-
tinued to refuse to transfer the
said lands to the befendant."

In his reply to the Amended Defence and Counter-Claim the

(\j‘ appellant stated in paragraph 5 that:

“5. A3 to parvagraph 7, the Plaintiff
admits that approximately 22 acres
of the Reading lands were transferired
20 him by the Trustees and Executors
of their deceased fatheris Will buc
denies whiat the remaining portions
were also then vested in the Plain-
Liff and the Defendant; the Plaintiff
states that there was an understanding
that the remainder, known as
Norma Crest would go to the Defendant
and further denies that h2 has refused

(”\ to transfer the said lands to the
\ vefendant as alleged.”

Certain discussions and correspondence between the parties
and their legal representatives elicited a reply from the
actorneys representing the appellant dated July 16, 1987. The

contents of paragraph £ thereof are important. IiL was stated

thereins
"5. it was not agreed that Norma Crest
Ny will at this time be 'transferred’
; o your client. What I stated in

my undertaking was that Forma Crest

" belongs to Dr. Herbert Eldemire, and
he can develop it if he wishes.
Horma Crest will, of ceourse in due
time be transferred by my client, when
the estate is setiled.”
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The respondent applied by Summons on June 29, 1839 for
an ordex that the appellant execute zxll documents necessary
to vest in the respondent the balance of “hie lands known as
Reading Lands in the pacish of St. James, which total lands

amounted to 39 acres, and the balance amounts to approximately

o

15 - 17 acres, which said balance of lands are registere
respectively at Vol. 343 Fol. 2, Vcl. 212 Fol. 323, Vol. 27¢

Fol. 9, Vol. 238 Fol. 23, Vol. 246 Fol. ¢& of the Register

Book of Titlesz. His affidavit in support referred specifically
to the lands regictered at Vol. 212 Fol. 33, Vol. 240 Fol. 68,

Vol, 238, Fol. 23, Vol. 276 Fol. 9. He then described certain

lands transfevied to the appellant and continued in paragraph 10C

"The lands comprised in the other
four (4) Duplicate Certificates
cf Title mentioned herein are now
occupied by me, and amount to
approximately 15 - 17 acyres.”

He attached four (4) Duplicate Certificates of Title: in respect
of the lands which he said he occupied.
Exhibited to the affidavit of the respondent was an affidavit

of the sppellant sworn to on March 15, 1987 in which the

appellant said at paragraph 5:

"i also say that +he appiicant has
been living at Heorma Crest since
1656 rent f;ee and it was under-
bLOOd that I waz to lLeep the por-
z icn uransferred t¢ me. and he was

to have Uorma Crest which has the
main family house and 2 smaller
houses already constructed opposite.”
Horma Crect was mentioned in the appcellant's Statement of

Claim s one of the propertiez of which Alice Eldemire died

possegssed. Paragraph 4 (1) stated:

*at the time of the death of the
said Alice pldemire, she was
possessed ¢f lands situate in
cgifferent places in che parish
of St James:
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which is situate a
building known as ’'Norma
Crest’ occupied as late

ag 1982 by the defendant.”

\
"{1) premises at Reading, on |

The Summons came on for hearing before Ellis J. on
September 21, 1989 and he made an ovder in Terwms of the Surmons.
We nave not had the benefit of his rcasons. The appellant
contends that the learned trial judge impliedly erred in law
in construing Section 307 of the Judicature {Civil Procedure
Code) Law as empowering him to make an corder unrelated to

admissions refervied to in the said section. It is necessary

w

to lock at the terms of Section 307 of the Civil Procedure Code.
It provides that:

“Any party may, at any stage of

& cause or matter where admissicns
cf facts have been made; either

on the pleadings or otherwise,
apply tc the Court or a Judge for
such judgment or order as upon

such admissiong he may be entitled
to, without waiting for the determi-
ation of any other question between
the parties; and the Court or a
Judge may, upon such application,
make such orvder or give such judg-
ment az the Court or a Judge may
think just.”

hémissions of facts may be made in the pleadings.
ttese may be express or implied but they must be clear.
Admissions may be in the defence, or in & defence to a counter-
claim, i.e. to say in a Reply. Admissions mayv be made in a

lettexr before or since action brought. in Ellis v. allen

~
-
w
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1 Ch. %64, the admiscions were contained in a letter from the
defendant's solicitor. Sargant J. gaid of a rule cimilar to

Section 307 of the Civil Procedure Code:

"The object of the rule was tc
enable a party to obtain speedy
judgment when the other party has
made a plain admission entitliing
the former to succeed. ccooooo.

It applies wherever there is a

clear admission of facts in the

face of which it is impossible

for the pariy making ii to succeced.”




Technigstudy Ltd v. Kelland {197¢f 1 W.L.R. 1042 con-

2

cerned a building contract. There was dispute between the
parities as tec whether certain work was satisfactorily completed
and what were the defects which required remedial work. Of

(:j thies dispute, Loxd Denning M.R., said:

in any event, there is no clear
admission thatv the contractor is
entitled to the balance or
indeed to any specific part of it.”

and he held that judgment under order 27/3 of the Supreme Court
Practice wag unsustainable, Roskill L.J. gave some guidance as

to the scope of the Rule. He said at pp. 1045-47:

"The reason why this oxrder was

T wrong is that there is no clear
) aémission of any kind, either

in the pleadings or in the corres-
pondence which entitled him to
make vhe oxder that he did under
R.5.C. Dvd., 27 r. 3. As the cases
show, an order should only be made
under that rule if it is plain

that there are either clear express
or clear implied, admission. "

would reply on admissions in proof of their case. In Ash

-~

<;\ v. Huichinson & Co. {1936] 2 A1l E.R. 149¢ at 1505 he said:

"R plaintiff who relied for the
proof of a substantial part of

his case on aamission in the
defence must, in my judgment.

show that the matters in question
are clearly pleaded and as
clearly admitted; he is not
entitled (o ask the court Lo read
meanings irto his pleadings which,
on a faiyr consitructicn, do not ’
clearly appear, in order to fix
the defencdants with on admission.”

1
<;/ Hr . Macaulay submitted quite correcitly that the
starting point must be to look at the facts pleaded in the
councer—claim which the respondent claims, and the Court velow

found, to have been admitted. &llegations of fact contained



There is here the clearest admiscion that the respondent
is entitled to have transferred to him the remainder of the
Reading lands known as Norma Cerest. Mrs. Macaulay in her
letter to the respondent's attorney admitted that “"Norma Crest

belongs to Dr. Herbert Eldemire", There is therefore express

admission coming from the Reply and from the appellani's attorney

that bNorma Crest which consists of the cemainder of the Leading

~

lands, (the uppellant having received 22 ascres therefrom ). belcngs
to the respondent. What is equally clear is that the appellant,
Dr. Arthur Eldemire, has always freely admitited, that Ncorma Crest
belonged to his brother the respondenc. He expressly swore in
hig affidavit of March 12, 1927 that:

“Y also say that the Applicant has
been living in ilorma Crest since
195¢ rent free and it was understood
that I was to keep the portion
transferred to me and he was to have
Horma Crest which hag the main family house
and 2 smaller houses already constructed

L | ]
opposite.’ P, s e 2
[ Emphasis suppliedj

On the face of these patent admissions, the only igsue
for the Court's deiterminaticn is the identification of Norma
Crese. Mr. Macaulay has submitted that Transfer Wo. 234839
indicates that the. lands transferred to the appellant in 1907
were cut from lands contained in Vol. 277 Fol. 40 of the
Register Book of Titles and that there is no indication in the
pleadings or in the affidavits concerning the remainder of the
lands which were originally contained in that Certificate of
Titlc. it does not seem to me that the description of the lands
transferved to the appellant in 1967 has any relevance to the
identificatcion of Norma Crest in 19S3. One must look to the
pleadings and the affidavits, to see if Horma Crest cun be

ically identified therefrom.

Hn

speci




2s I read paragraph 7 of the Amended Defence and
Counter-Claim, the phrase "these Reading Lands” must relate
back to the lands described in paragraph © as being contained
in Vol. 243 Fel. 2, Vol. 212 Fol., 33, Vol. 276 Tol, 9, Vol. 238
(;;\ Fol. 23 and Vol. 24G Fol. 66. When therefore the appellant
| referved to Reading Lands in paragraph 5 of the Reply to the
amended Defence and Counter-Claim, the inescapable inference is
that he was admitting that the remainder of the lands known as
tiorma Crest were thoge described in paragraph & of the Amended
Defence and Counter~Claim. It secme vo me that at that stage
of the pleadings the issues in dispute did not at all concern
the irdentification of or the entitlement of the respondent to
K\‘; Horma Crest,; but rather to the state of the accounts, between
) the parties. I thercfore hcld that there is a clear implied
adrmission 1in paiagraph 5 of the Reply to the Amended Defence
and Counter-Claiim that NWorma Crest is the lands described in
paragraph ¢ of the Amended Defence and Counter-Claim.
it was appurent from parayraph § of the affidavit of
tiie respondent swern vo cn Znd June 1869, that lands contained
in Certificaces of Title at Vol. 238 Fol. 23 and Vol. 276 Fol. 9

v
\\) cf the Register Book of Titles weie .registered in the name of
"RJOILE." Geceased. These propariles were not transfcerred by
the executors i.e. bDr, Holiwes who died in 1547 and
Mrs. &#lice Eldemire who Gied in 1978. The appellant cowplained
in Ground II that Ellis J. eryed in making the order sought
in the Summons in that the properties registered in Vel. 233
Fol., 23 and Vol. 27¢ Fol. 9 and mentioned in order of Ellis J.

(W\ were at no time vested either wholly or in part an the appellant

A and che arder was in the circumstuances unenfoiceable.
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Mr. Codlin submitted that the appellant had cbtained
mortgages on both these properties in May 1987, thereby showing
that he exercised complete dominion over these properities. It
was now too late, he submitted, for the appellant to disclaim
power ©Oi authority to deal with this land. His more persuasive
submission, however, was that having regard to the death of the

execucors of "A.W.E.", the properties which remained in the name

204

of the deceased,; were contingently vested in the sole benefi-

ciaries, These beneficiaries, being suil juris could act Lo

vest the property in any way they chose. In gupport of this

proposition, he drew attention to the letter from the appcellant’'s
attorney that "Norma Crest will, of course in due time be trang-

ferred by my client, when the estate is settled." It does not

seem to me to be an insurmountable hurdle in conveyancing

practice for the appellant tc execute a vesting assent with

suitable recitals so as to be able to transfer the properties
reforred to in Ground 1II, 1if he were minded so to do. To that

extent therefowe the order of the Court in respect of lands

5P
registered at Vol. 238 Fol. 23 and Vol., 276 Fol. 2 is not

unenforceable.

For the appellant it was argued that the order of

-2

Ellis J. was unjuct for five separate rzasons:

(a) it required the appellant to
divest himself of his interest
of being tenant in common in
respect of properties “at Vol. 212
Fol. 33; Vol. 24( Fol. 46;

(b) it sought to invest the respondent
with a Title to the same without
any presenc or future consideration
for ity

(c) the orxdoer could be interpreted as
encouraging an invasion of the
provisions of Secticn 4 of the
Statute of Frauds;
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(aj the effect of the order was
to leave the appellant
open to contemplate pro-
ceedings for failure to
obey an order which he had
ne legal power to satisfy as
the citles at Vol. 238 Fol.
23 and Vol. 276 Tol. S are
in the name of his father
"B.W.E," deceased.

(e) the effect of the order was
to encourage the appellant to
intermeddle with trust pro-
perty without any claim of
right,

The justice of the case requires that issues in respect

of which, on the admissions of the appellant, there is no

-+

Gefence at trial, should be disposeé of early so as to save
costs. “here is the most abundant evidence in the documents
and i1n the affidavits evidencing in writing the consideration
for the transfer to the respondent of Horma Cresi. The
appellant can without any difficulty comply with the oruer of
Ellis J., and far from intermeddling with the estate he would
ke acting to complete its administraticon and to uphold his own
undervtakings. There 1s no evidence of oppression in the order
of Ellig J.

In my opinion the appeal should be dismivsed with costs

o the respondent to be agreed or taxed.

WRIGHT J.A.:

agree.

]

MORGAN J.A.:

pr

i agree.
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in paragraph & of the Amended Defence and Counter-Claim are:
(1) Reading land.s consisted of
3% acres of land.

{(2) These lands were represented
by Certificates of Title:

(\j} Vol. 343 Fol, 2
: Vol. 212 Fol. 33
Vol. 27% Fol. 9

7
Vol. 238 Feol. 23

Vol. Z46% fol. ¢t

—
[&8]
~—

That the lands became vested
in the appellant and the
defendant in 19¢2.

Further allegations of fact were contained in paragraph 7 of

<;, the Amended Defence and Counter-Claim:

(4) That in 19867 the Executors
with the concurrence of the
appellant and the respondent
vested approximately 22 acres
of the Reading lands in the
appellant.

(%) it was agreed that the appellant
would accept “he 2z acres as his
portion of the Reading lands.

(6) It was agreed that the remaining
portions of the Reading lands,
_— vested in the appellant and the
<\;, respondent, would be transierved
’ to the respondent.

In his Reply to the Amendced Defence and Counter~Claim,

the appellant joined issue with the respondent. But in para-
f

graph 7 of the Reply the appellant made some admissions. He
saids

(1) Approximately 22 acres of the
Reading lands were transierred
to himg

-
(v\ {(2) That there was an undertaking
o that the remuainder, known as
Norma Crest would go to the

respondent.



