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IIeard : 1 6 t h  June ,  1 9 9 9  a n d  22nd  December ,  1 9 9 9  

IECKORD J, 

I n  t h i s  o r i g i n a t i n g  Summons t h e  P l a i n t i f f  i s  a s k i n g  t h e  C o u r t  f o r  i 
tllc d e t e r m i n a t i o n  o f  t h e  f o l l o w i n g  q u e s t i o n : -  / 

Whether  upon  a  t r u e  c o n s t r u c t i o n  o f  t h e  r e l e v a n t  

l e g i s l a t i o n  a  4 5  k i l o g r a m  bag  o f  r i ce  s u c h  a s  i s  

r e f e r r e d  t o  i n  t t ~ e  Support : iny A f f i d a v i t  f a l l s  

w i t h i n  t h e  d e s c r i p t i o n  of " g o o d s  p r e p a c k a g e d  f o r  

r e t a i l  s a l e "  c o n t a i n e d  w i t h i n  P a r t  2 0  of  t h e  Jamaican  

S t a n d a r d  S p e c i f i c a t i o n  f o r  t h e  l a b e l l i n g  o f  C o ~ n m o d i t i e s .  

The Summons r e f e r r e d  t h e  C o u r t  t o  t h e  r e l e v a n t  l e g i s l a t i o n  b e i n g  

a .  , T h e  S t a n d a r d s  A c t ,  1 9 6 8  
! 

b .  T h s  S t a n d a r c l s  ( L a b e l l i n g  of 3 T' rocessed  F'oocl) 1 



c. T h e  L a b e l l i n g  of C o m m o d i t i e s ,  J S ~ :  P a r t  1: 
.#' p < , .  . 

. . .. - . . . . - ~ e n e r a l  p r i n c i p l e s  ' -  --. . * .  . - 

d .  The  L a b e l l i n g  of Commod i t i e s  J S 1 : P a r t  2 0 ;  
. . 

L a b e l l i n g  of -packaged  - g o o d s .  _ . . _  . - _  

.The q u e s t i o n  arose i n  t h e  f o l l o w i n g  c i r c u m s t a n c e s :  

. . 

The  P l a i n t i f f  i s  a d i s t r i b u t i n g  company a n d  i m p o r t s  

f o o d  i t e m s  i n c l u d i n g  r ice  i n  b u l k .  A c o n s i g n m e n t  of r i ce  f r o m  
.. . . .  

P a k i s t a n  w a s  s h i p p e d  t o  . t h e  P l a i n t i f f  c o n t a i n i n g  5 8 , 3 3 3  . b a g s  of .45 

- - . . 
k i l b g r a r n s  e a c h  i n  March . 1 9 9 7 .  

The  ~ e f e n d a n t  w r o t e  t o  t h e  Commis s ione r  o f  Cus toms  a n d  E x c i s e  

a s k i n g  t h a t  t h i s  c o n s i g n m e n t  o f  r i c e  b e  d e t a i n e d  o n  t h e  g r o u n d s  t h a t  

i t  was  n o t  p r o p e r l y  l a b e l l e d  a n d  w a s  i n  v i o l a t i o n  o f  Jamaica l a b e l l i n g  

s t a n d a r d s .  

The  P l a i n t i f f  p r o t e s t e d  a g a i n s t  t h e  d e t e n t i o n ,  b u t  was  a d v i s e d  t o  
t h e  

p r o v i d e  1 - a b e l s  w h i c h  c o n f o r m e d  w i t h / r e q u i r e m e r i t s  o f  t h e  D e f e n d a n t  a s  

f a i l u r e  t o  d o  so would  r e s u l t  i n  t h e  c o n s i g n m e n t  r e m a i n i n g  a t  t h e  

w h a r f .  The P l a i n t i f f  c o m p l i e d  a n d  t h e  s h i p m e n t  w a s  r e l e a s e d  b u t  o n l y  

a f t e r  s u l 3 s t : a n t i a l  d e l a y  a n d  e x p e n s e  t o  t h e  P l a i n t i f f .  

The P l . a i n t i f f  i n  a s u p p l e m e n t a l  a f f i d a v i t  o f  t h e  1 5 t h  o f  J u n e ,  1999  

s t a t e s  t h a t  t h e y  c o m p l i e d  w i t h  t h e  r e q u e s t  p u r e l y  o n  c o m m e r c i a l  

c o n s i d e r a t i o n s  as  t h e  r i c e  w a s  u r g e n t l y  n e e d e d  a n d  n o t  t h a t  t h e y  w e r e  

a c c e p t i n g t h a t  t h e r e  w a s  a n y  v i o l a t i o n  on  t h e i r  p a r t .  

T h e r e  seems t o  h a v e  b e e n  no  u r g e n c y  i n  t h i s  m a t t e r  s i n c e  t h i s  

o ~ : i g j . n a t i n y  sununons was  n o t  f i l e d  i n  t h e  Supreme C o u r t  u n t i l  O c t o b e r ,  

1 9 9 8 .  



I n  a t t e m p t i n g  t o  a n s w e r  t h e  q u e s t i o n  I t l l i n k  t h a t  ~ e s o r t  s h o u l d  . 
. - - - 

f i r s t  be made t o  t h e  Jamaica S t a n d a r d  s p e c i f i c a t i o n  f o r  t h e  l a b e l l i n g  

o f  c o m m o d i t i q s  P a r t  20:  L a b e l l i n g  of p r e p a c k a g e d  g o o d s , t h e  scope o f  w h i c h  
. . . . . . . . . .. 

. .  . . . .  
i s  se t  o u t  ' i n  p a r a g r a p h  1 (1') ' w h i c h  s tates:  - . . . , .. 

" T h i s  s t a n d a r d  sets t h e  r e q u i r e m e n t s  f o r  t h e  

i n f o r m a t i o n  t o  be i n c l u d e d  o n  l a b e l s  o f  g o o d s  

p r e p a c k a g e d  f o r  r e t a i l  s a l e ,  t h e  me thod  of d i s -  

p l a y  o f  s u c h  i n f o r m a t i o n  , a n d  w h e r e  n e c e s s a r y  
. - 

t h e  w o r d i n g  f o  b e  u s e d ;  

P a r a g r a p h  2 . 1 6  g i v e s  t h e  d e f i n a t i o n  o f  p a c k a g e  

a n d  s t a t e s  t h a t  i t  d o e s  n o t  i n c l u d e  ' b u l k  c o n t a i n e r '  

etc:. noL c u s t o m a r i l y  d i s p l a y e d  t o  t h e  con::!lnler 

o r  p u r c h a s e r  a t  t h e  p o i n t  o f  r e t a i l  s a l e .  

P r e p a c k a g e d  g o o d s  a r e  d e f i n e d  i n  p a r a g r c t p h  2 . 1 8 ' a s  

'Goods  t h a t  a re  p l a c e d  i n  a d v a n c e  o f  s a l e  i n  t h e  

f i n a l  p a c k a g e  t o  w h i c h  it i s  i n t e n d e d  f o r  r e t a i l  

s a l e ,  a n d  i n  w h i c h  i t  may be s o l d ,  u s e d  o r  p u r c h a s e d  

w i t h o u t  f u r t h e r  r e p a c k a g i n g . '  

A ' h u l k  c o n t a i n e r '  i s  d e f i n e d  i n  p a r a g r a p h  2 . 2  a s  ' a  c o n t a i n e r  i n  

w h i c h  p a c k a g e s  o r  c o r m n o d i t i e s  a re  p l a c e d ,  a n d  i n  trhi.cli p a c k a g e s  

o r  c o m n l o d i t i e s  a r e  n o t  i n t e n d e d  t o  b e  r e t a i n e d  when t h e y  a r e  so1.d by  

way o f  r e t a i l .  ' 

A ' s h i p p i n g  c o n t a i n e r 1  i s  d e f i n e d  i n  p a r a g r a p h  2 . 2 2  a s  'Any  



c o n t a i n e r  i n t e n d e d  t o  protect goods d u r i n g  t r a n s p o r t  and w h i c h  i s  

n o t  cus tomar i l t .y  u s e d  t o  s tore t h e  goods when d i s p l a y e d  fol. sale.  - .  . . - -  . 
From the d e f i n i t i o n ' g i v e n  of a ' b u l k  c o n t a i n e r '  a n d  

a ' s h i p p i n g  c o n t a i n e r '  thct 4 5  k i l o g r a m  bag o f ,  r ice would  . - . . . . . . seen1 . . . . t o  . . . - - . . . . . 

q u a l i f y  as  b o t h  a b u l k  . c o n t a i n e r  a n d  a s h i p p i n g  c o n t a i n e r .  - - 

On t h e  s t a n d a l  l i  :; ( L a b e l l i n g  of P r r v . t > s s e d  i 'ood) r e g u l a t i o n s ,  
. - . . 

1 9 7 4 ,  made u n d e r  t h e  S t a n d a r d s  A c t ,  1 9 6 8 ,  c o n t a i n e r  i n c l u d e s  a n y  

c a n  or  o t h e r  r e c e p t a c l e  c o n t a i n i n g  o r  u s e d  f o r  i > a c k a g i n g  a n y  f o o d  

t h a t  i s  m a n u f a c t u r e d  o r  processed f o r  e x p o r t  or f o r  s a l e  b u t  does 

n o t  i n c l u d e  - - - - 

( a )  a n y  recepta.cle i h t o U w h i c h  f o o d  i s - p l a c e d  b y  . 

a r e t a i l e r  i n  t h e  p r e s e n c e  o f  t h e  p u r c h a s e r ;  o r  

( b )  a  s h i p p i n g  c o n t a i n e r  or  a n y  o t h e r  r e c e p t a c l e  u s e d  

s o l e l y  f o r  t h e  t r a n s p o r t a t i o n  o f  f o o d  i n  b u l k ;  

C o u n s e l  f o r  t h e  p l a i n t i f f  M r .  GofLc  Q.C. i l L L e r  oul..i i n i n y  

t h e  l a w  i n  thi.:; O r i g i n a t i n 9  Sumn~nns  a s k e d  t h e  C o u r t  t o  c lec l .n re  

t h a t  a 4 5  kiloy1:am h a y  o f  r i c e  d o e s  n o t  f a l l  w i t h i l l  tile d e s c r i p t i o n  

o f  " g o o d s  p r e - l ) a c l , , ~ i j e d  f o r  a e t a i l  s a l e " .  

M r .  S m a l l  Q.C. f o r  t h e  d e f e n d a n t  s u b m i t t e d  t h a t  t h e  C o u r t  

s h o u l d  d e c l i n e  t o  g r a n t  t h e  a p p l i c a t i o n  s o u y l l t  by  L l i c  a p p l i c a n t  

o n  t h e  c j r c l a ! ~ . ~ c l  t h ; ~ !  t h e  m-:  t e r i a l  o n  w h i c h  it:  h a s  re1 i .ed  i n s u p p o r t  

i n v o l v e s  m a t t e r s  o f  e v i d e n c e  t h a t  a r e  n o t  p e r t i n e n t  f o r  t h e  

c o n s i d e r a t i o n  o f  t h e  C : l : , t ~ r t  i n  c o n s t r u i n g  t h e  l e y  i s l a t  i or1 o u t 1  -i n e d  

i n  , t h e  O r i g i n a t i n g  Summons. 

13ased upon  the way i n  w h i c l ~  t h e  applic:a)11: h a s  askcttl t h e  

C o u r t  t o  c o n s i d e r  t h e  m a t t e r ,  b I r .  S m a l l  s u b m i t t e d  , t h a t  t h i s  



c o n s i d e r a t i o n  could o n l y  t a k e  place i n  a w i t n e s s  a c t i on  and n o t  i n  

-a  c o n s t r u c t i o n  summons. T h e  p r o p e r c o u r s e w a s . f o r -  a w r i t  t o  h a v e -  

b e e n  s e r v e d  i n c l u d i n g  p l e a d i n g s ,  t o  b e  t h e  s u b j e c t  of v i v a  vote 

e v i d e n c C .  - A p p l y i n g  t h e  normal  c a n o n  o f  c o n s t r u c t i o n  , t h e  

c o u r t  s h o u l d  n o t  g r a n t  t h e  d e c l a r a t i o n  t h a t  i s  s o u g h t  b y  t h e  
- - 

p l a i n t i f f .  The p l a i n t i f f  o n l y  s e e k s  c o n s t r u c t i o n  p a r t i c u l a r l y  o f  . 

t h e  t e r m  " p r e p a c k a g e d  g o o d s  f o r  r e t a i l  sa le . "  - .  

M r .  S m a l l  f u r t h e r  s u b m i t t e d  t h a t  t h e  i n t e n t  o f  t h e  

l e g i s l a t o r s t h e r e  i s  m e r e l y  t o  p r o v i d e  i n f o r m a t i o n  f o r  t h e  e n d  u s e r  

o f  t h e  g o o d s .  The u s e  o f  t h e  t e r m  r e t a i l  i n  t h e  p h r a s e  o u g h t  n o t  
.- 

t o  b e  c o n s t r a s t e d  w i t h  t h e  t e r m  w h o l e s a l e  b e c a u s e  t h e r e  i s  n o t h i n g  

i n  a n y  o f  t h e  l e g i s l a t i o n  t h a t  i n d i c a t e s  t h a t  t h a t  i s  c o n t e x t  i n  

w h i c h  i t  was  u s e d .  T h e  c o n t e x t  i n  w h i c h  it was u s e d  i s  t h e  c o n t e x t  

o f  a  consu lner  who a c q u i r e s  g o o d s  f o r  d i r e c t  u s e  o r  o w n e r s h i p  r a t h e r  

t h a n  f o r  r e s a l e  o r  u s e  i n  p r o d u c t i o n  o r  m a n u f a c t u r e .  

F i n a l l y ,  M r .  S m a l l  a s k e d  t h e  C o u r t  t o  c o n s i d e r  t h e  e n t i r e  

p r o v i s i o n  o f  t h e  , 9 7 4  R e g u l a t i o n s  i n c l u d i n g  R e g u l a t i o n  5 ( 3 )  a n d  

8 ( i)  ( c )  w h i c h  p r o v i d e s  t h a t  t h e  B u r e a u  may g r a n t  p e r m i t  i n  w r i t i n g  

wii:h r e f e r e n c e  t o  p r o c e s s e d  fooci . 

A t  t h e  o u t s e t  1 w i s h  t o  s a y  t h a t  I d o  n o t  a g r e e  w i t h  

M r .  S m a l l ' s  comment t h a t  t h i s  m a t t e r  s h o u l d  h a v e  b e e n  commenced by  

a  W r i t  of Summons, t o g e t h e r  w i t h  S t a t e m e n t  o f  C l a i m  a n d  a l l  t h e  

o t h e l r  a t t e n d a n t  r e g u i r e m e n t s  o f  t h a t  p r o c e s s .  I n  my vj.ew t h e  

0 r j . g i n a t i n y  Summons i s  i m m i n e n t l y  s u i t e d  f o r  d e a l i n g  y u j - c k l y  w i t h  

m a t t e r s  of t h i s  n a t u r e .  I t  w o u l d  be m o s t  u n l i k e l y  t h a t  a W r i t  o f  

Summons c o u l d  come ug f o r  t r i a l  v ; i t h i n  t h r e e  y e a r s .  



The Jamaica Standard specification is pursuant to section 

7 of the Standards Act, 1968. IB deals with the labelling of 
- - . . _  . 

commodities - PART 1 gives the General principles - The scope 
in paragraph 1 says "The purpose of this standard is to de-scribe- . -- . - .  

general labelling requirements for commodatives. It is applicable ' 

- . - -. . . . . 
to all commodities which are customarily labelled in the course 

. . 
- - - 

of trade except those for which more specific requirements have 

been elsewhere prescribed. " 

The labelling requirements are set out under paragraph 

3 . 1  which requires.that 'a label shall conform with section 3  of 

JS 1 . :  P a r t  20  a n d ,  w i t h  the f o l l o w i n g  r e q u i r e m e n t s ;  t h e s e -  - 

r e q u i r e m e n t s  a r e  s e t  o u t  u n d e r  s e c t i o n s  3 . 1 . 1  t o  3 . 1 . 9 .  

S e c t i o n  3  o f  2 s  1: P a r t  2 0  r e a d s :  

" 3 . 1 .  N o  label d e c l a r a t i o n ,  m e t h o d  
o f  p r e v e n t a t i o n  or p u b l i c i t y  
c o n c e r n i n g  t h e  p r o d u c t  s h a l l  be 
made i n  s u c h  a  m a n n e r  as  i s  
l i k e l y  t o  m i s l e a d  t h e  p u r c h a s e r  
a n d / o r  c o n s u m e r  a s  t o  t h e  t r u e  
n a t u r e  o f  t h e  c o m 2 o s i t i o n  o f  
t h e  p r o d u c t  a s  a  w h o l e . "  

S e c t i o n  4 . 8 . 3 . 1 ,  p r o v i d e s  t h a t  g o o d s  w h i c h  a r e  r e p a c k a g e d  

b y  t h e  r e t a i l o r  n e e d  n o t  b e  l a b e l l e d  w i t h  t h e  ' n f o r m a t i o n  r e q u i r e d  b y .  

3 . 2 .  A l s o  e3:empted a re  p r e p a c k a g e d  g o o d s  o f  l e s s  t h a n  1 5  g  ( 4  oz. ) 

n e t  w e i g h t  - s e c t i o n  4 . 8 . 3 . 2 .  

P a r t  20 d e a l s  w i t h  t h e  1.abel.l.j.ng of g o o d s  p r e p a c k a g e d  

f o r  r e t a i l  s a l e .  P r e p a c k a g e d  g o o d s  a r e  d e s c r i b e d  i n  p a r a g r a p h  

2 . 1 8  a s  " g o o d s  t h a t  a r e  p l a c e d  i n  a d v a ~ i c e  o f  s a l e  j.n t h e  F i n a l .  

p a c k a y e  f o r  which i t  i s  i n t e n d e d  f o r  r e t a i l  s a l e  a n d  i n  w h i c h  i t  



may be s o l d ,  u s e d  or  p u r c h a s e d  w i t h o u t  f u r t h e r  r e p a c k a g i n g . "  

.J 
S e c t i o n  3.1.4 o f  t h e  1992 s t a n d $ r d  requires a l l  l abe l s  

I - 
7 .  

t o  p r o v i d e  i n f o r m a t i o n  e n a b l i n g  t h e  m a n u f a c t u r e r  o r  s u p p l i e r  t o  

be t r a c e d  a n d  s h a l l  s t a t e  . t h e  c o u n t r y  o f  m a n u f a c t u r e  o r  o r i g i n .  
. . 

n o w e v e r ,  r e g u l a t i o n '  2 o f ,  t .he  ~ r o d i a m a t i . b n s ,  R u l e s  a n d ,  ~ e g u l a t i o n s ;  

1974, e x e m p t s  s h i p p i n g  c o n t a i n e r s  u s e d  s o l e l y  f o r  t h e  t r a n s p o r t a t i o n  

o f  f o o d  i n  b u l k .  

I t  a p p e a r s  t h a t  t h e  4 5  k i l o g r a m  bag o f  r ice  f a l l s  w e l l  

w i t h i n  e x e m p t i o n  ( b )  o f  t h i s  R e g u l a t i o n  a n d . i s  t h e r e f o r e  e x e m p t  

f r o m  t h e  l a b e l l i n g  r e q u i r e m e n t s  of s e c t i o n '  3 . 1 . . 4  o f  t h e  J S  1 p a r t  1 
. - 

. - 

s t a n d a r d .  -. 

A s  J S  1 P A R T  2 0  o f  1 9 8 8  s t a n d a r d  d e f i n e s  p r e - p a c k a g e d  

g o o d s  a s  " g o o d s  t h a t  a r e  p l a c e d  i n  a d v a n c e  o f  s a l e  i n  t h e  f i n a l  

p a c k a g e  f o r  w h i c h  i t  i s  i n t e n d e d  f o r  r e t a i l  s a l e  --- ."  I h o l d  

t h a t  t h i s  45 k i l o g r a m  b a g  o f  r i c e  d o e s  n o t  f i t  i n t o  t h i s  d e s c r i p t i o n .  

T h e  a n s w e r  t o  t h e  q u e s t i o n  p o s e d  i r i  t h e  O r i g i n a t i n g  Surn~nons 

i s  t h e r e f o r e  i n  t h e  n e g a t i v e .  

T h e r e ,  s h a l l  be c o s t  t o  t h e  p 1 a i n t i . f  f a g a i n s t  t h e  d e f e n d a n t  

t o  b e  a g r e e d  or  t a x e d .  

C e r t i f i c a t e  f o r  C o u n s e l  g r a n t e d .  


