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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW
SUIT NO. C.L. 1994/F097

BETWEEN AUBREY FAULKNOR PLAINTIFF
AND PEARJOHN INVESTMENTS LTD, FIRST  DEFENDANT
AND YVONNE CLUDIUS SECOND DEFENDANT

Mr. Eanle and Mis K. Wilson gorn Finst Defendant instructed by Rattray, Patterson
and Rattray.

Mr. Samuel Hawnison gorn the PRaintifg Ainstructed by Dunn Cox & Omrett.

HEARD: OCTOBER 8, 11 and 25, 1996.

ORAL JUDGMENT

JAMES G.G.

In this appllication the Finst Degendant (Pearjohn Investments Limited)
s secking an Ornden gor Summary Judgment and/on an Ondern to Stnike Out the Writ
o4 Summons and Statement of CLaim.

Mr. Samuel Howison gon the PLaintiff/Respondent contends that Summary
Judgment is unavailable to a Counterclaimant as the word 'PRaintif4' 4in Section
79(1) o4 the Consolidated Civil Procedure Code does not include a Degfendant who
45 countornclaiming.

Mr. Earle in response sadld that when a Degendant 48 applying for Summary
Judgment on a Counterclaim he is not doing s0 pursuant to Section 79 of the Civil
Procedune Code but nathen he 48 invoking the curient practise and procedurne which
obtains in England which 4is permissible by Section 686 o4 the Civil Procedure Code.
The Degendant 48 entitled to invoke the practise and procedure in England owing Lo

the gact that our code does not have any express provision on the procedure to

be adopted by a Degendant who wishes to apply for Summary Judgment on a Counterclaim.

1 4ind that the provision contained in Section 686 of the Civil Procedure
Code 48 applicable and the English provision whereby Summary Judgment is available
to a.&nuuzﬂczaimzng%fva6andani L8 applicable in oun jurisdiction.

The quaaiion arnises - should an Ornden be made that Summary Judgment be

enterned in gavourn of the Finst Degendant.
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The PLlaintiff has been in possession of premises at Nowman Mantey
Boulevard, Negnil, Westmoneland negistened at Volume 965 Folio 617 of the
Registen Book of Titles. The Finst Degendant 48 the Registered Propricton
04 Lthe said premises. The Second Degendant was the predecesson in title o
the Finst Defendant, the Second Defendant having sold the said Land to
[Lewellyn Johnson who nominated the Finst Degendant as thansferce.

By an ecarlien agreement in wiiting made in 1987 between the PLaintif
and the Second Degfendant, the Second Defendant agreed to sell and the PLaintifh
agheed to purchase the said premises. 1t 48 alleged that the premises was sold
Lo LLewellyn Johnson in breach of this agreement. LLewellyn Johnson is a Dinecton
and Sharcholder of the Firnst Degfendant.

The PRaintiff Ain this action scehs:-

(1) A declaration that the Transfer of Title in the name of the Finst

Degendant 45 null and vodid;

(2) Specific Pergormance and orn Damages against the Second Defendant.

1t is agnreed on both sides that under the Registration of Titles Act,
the name gon the time being endonsed on the Title as negistered proprieton thereod
shall in the absence of graud be conclusive evidence that the person 4is the
proprictorn having the estate and/on interest stated theredn.

S.S. 68, 70 and 71 of the Act refens.

There 48 no allegation of fraud in the Statement of CLaim but in his
afgidavit in rnesponse to the afgidavit in Support of the Summons for Summary
Judgment, the Plaintifg (4in paragraph 8(d) accuses the Finst Degendant and
Leewellyn Johnson together with one Washington Pearce that they planned Zo
deprive on cheat him (the PRaintifg) out of his interest in the said Land.

Mr. Houvuison sadd during the couwnse of his submissions that there was
collusion between the vendor and purchaser and that they acted fraudulently. He
stated his intention to scek an amendment to allege graud in his Statement of
Claim. Mn. Hanwnison submitted that the absence of pleading graud can be
nemedied by an Amendment and that it is his intention to seek such an amendment.
The case of Honiball and Brown v. Alele, Privy Council Appeal No. 9 of 1992 was
cited in suppornt of Mn. Hauuvuison's submissions.

I have carefully considered the submissions by both Mr. Hawison and
Mr. Earle, 1 am particularly ghateful to M. Earle for the very helLpgul Summary
04 his submissions which he made available Zo the Court.
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1t appearns to me that the PLaintifd's remedy Liecs primanily againsit
the Second Degendant §on damages gon bkéach 04 contract, that is,however, a
matter to be deteamined at a trial.

1 find that there are triable issues in this case and the application
for summary judgment ought to be nefused. 1 find also that the pleadings should
not be struck out. As Carey, P (Ag.) as he then was said in Hutchinson v. ELLLs
Shepherd S.C.C.A. No. 93/90, 'where a judge £s of the view that the pleadings are
redeemable by amendment, then he ought not to accede to the application to strnike
out the pleadings' - this statement was cited with approval grom Republic of Peru
v. Peruvdan Guano Company 36 Ch. D. 496.

1 therefone nefuse to grant the ondern sought in the Summons dated 19th
December 1995, Plaintifg 4s granted Leave to Degend the Counterclaim. Counterclaim
to be giled within fownteen days from the date hercod.

Costs to be costs 4in the cause. PLaintiff i ghanted Leave Lo Defend
the Countenclaim. Reply and Degence to Counterclaim fo be giled within fourteen
days from the date hereof 25th Octobern 1996.




