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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT #E114 OF 1989

BETWEEN HENRICH FITZ-GORDON PLAINTIFF
AND BERNET SPENCE 1ST DEFENDANT
AND LANA SPENCE 2ND DEFENDANT
AND CERIS WINT-McCAULSKY 3RD DEFENDANT

Frank Williams instructed by Dunn, Cox, Orrett and Ashenheim
for the plaintiff.

Walter Scott and Leighton Pusey instructed by Perkins, Grant,
Stewart, Phillips and Company for first defendant.

Mrs. Janet Stanbury instructed by Stanbury and Company for
second defendant.

Heard on March 11,12,13,14,15,21 and April 26, 1996

Harris, J:

This action commenced by way of originating summons. i
By an order of the 17th Octcber, 1985, this summons was treated’
as a writ of summons, the plaintiff was granted leave to amend,
file and serve the writ of summons and tc file and serve a
statement of claim. Appearances were entered and defences
were filed by the first and second defendants. The third
defendant who was joined by virtuc of the order, did not appear,
nor did she file a defence. During the course of the trial,

the plaintiff was granted leave to amend his statement of




claim and the iirst and second defendants were allowed to amend
their defences accordingly.
The plaintifffs claim against the defendants is
outlined as follows:
1. Cii a proper construction of a lease
aygreaement a valid opition wo purchage
premises 834 Shortwood Road in the parish

of St. Andrew was crected by the said
eange agreement and granted to the plaintiff.

L The plaintiff has validly exercised
the snid option to purchase the aforesaid
premises and by virtue thercof is now the
egultable owner ¢f the soid premises.

3. The third defendant whoe signed the
laage agreement on behali of the first
and second defendants was duly authorised
for all purposes of and in connection
with the said loase agrecment and the
lensing of the premises cod the granting
0f the option to purchas=.

4, The first and gsccond defendants are
in breach of contract by virtue of their
failure to trensfer the land to the
plaintifi,

5 I1, which is deniad, the third
defondant had no authority to execute

the said lease agrecment granting the
option to purchase to the plaintitf,

he 1s in breach of her worranty of
anthority.

S

6. 1f, which is denied, the first defendant
had no authority from the second defondant to
grant the said lease with the option to
purchase, he is in brecch of his warranty

orn suthority.

There is =2lsc an alternative cilaim by the plaintifl that

an oral contract was made on or about the 17th June, 1982, between
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the plaintiff and the defendants of which there have been
several acts of part perforrance and of which there is some
evidence in wriving.

The ifirst and second defendants are the joint registored
proprietors of promices known as 833 Shortwood Road in the parish
of 5t. Andrew. They were husband and wife up to April, 1995.
They have been resident in the United States of bmerica since
June or July, 1981, The thirda defendant was an agent for the
first and sccond defendante.

The plaintiff’s evidence was that on the 17th Junes, 19582,
an agreement for loease was mede between Telepro Data Systons
Limited acting on his behalf, and the third defendant acting, for
the first and socond defendants, by virtue of which, tbhe first
and second dcfendants agreced to lease premises 833 Shortwood
Road to the plointiff for & period of one year commencing on the
lst August, 19282, The agruement alsc contained a term which
conferred on him an option to purchasze the premises for a sum
not ¢xrceeding one hundred and eighty thousand dollars ($180,000)
at any time batweon the lst August, 1282, -nd the lst Auqust,
1983, The purchase price was fixed by him and the agreement
was prepared by him. This agreoment was signad by one Roderick
Heaven and himscl{ on behalf of Telopro Data Systems and by the

third defendant, the agent of the first and second defendants.
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itter which falls for censideretion, relates

to the declaration

cought by the plaintiii s to the construction
ci a lease agrewement, in support of his contoention with referocnce
to the creaticn of a valid option for bim toe purchase 833

Shortwood Road wun

that agrecment. e cttempted to tendexr into

evidence o photocopy of & document, csubsceguent te his having

proporly

23

cocunted Lor the absence o the original. Okjections

& !

were raised by toe attorneys-ot-iaw ior the Lirst and

Q.
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detencante, that the documunt scoucghi o be tendered had not beewn

stamped in accoroance with provio: the Otamwp Duty oct and,
therefore, inadmissible in evidence.
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The Lot moakes it mandatory for certain instruments o

be cole of land ara

inciuded in the list of documents waich attract stomp duty. Lin

agrecment Loy opiicon to purchase lnndg ranks as a contract of
sale of land and is also governed by the Hct. Hon compliansc
with the requircwent of stamping renders such documents
inadmissible im wvidence by section 30 i the Suanp Daty Lo,
which provides s tollows:
P P36, No instrument, noc duly stamped
ageexrding to law, shall mdmitted in
svidoence as valid or effectuel in any

oourt ol prococding £ the enforcement
thereot Y
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It was acvocatad by Mr, Williawms chet che original was noc
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hat the procedure with respect to the viemping and admissibility
ci an unstampod or insufficiently stouwped document can only ba

adopted subscouent to the tendering of tho document in evidenao,
The objecvicns were roised by Ny, Soott and bhrs.
to the document boing tendered in ovidonco, Thig

s

plaintiff is praciuvded fror availing himself of

of sccticns 43 and 44 of the Act. The motter of adwissibility
of the document in «vidence would #£all within the parametey of
gection 36, The unstamped aocument i1s, therciore, inadmissiblae.
As ¢ consequence, there is no document befcre the court which

could form thoe subject-matter of constructicn,

It 15 noaosss

o
=

y ut this stagoe for refercence to be made

B

Lo the plaisviii's declareticn that wingt-meCauloky was
the agent of the first and seccond defordants with respect te
2ll trancactions rolative to promices 3% Shortwood koad. The
first defendant roleted thet her appolintment as agenit cxtended

£ K]

only to ronting of the property. %hoe second defendant admitioo

thot she had conconted to her then hushand renting the propeoty




andg it 2xiol whether this hed keen done by him

i

personalliy, or through an agent. He aloo asserted that

.

authorisation to rent the property was given Ly him, in writling

.

HeCanleky .  The decument e which he referred wosg

to Mre. Wint-
admitted in wvidence as exhibit “3%, the contents of which is
ag fecllows:

[ )

i

SREHET SPLEHCE, BY AFPOIRTS &
Lo Wint of Z0 Duke sticet, Klngmtgn
coie agent with saxds to the

straticon oi leas i rents
concerning my property et 835 shorxtwood
i, Kingston € in the parich of Saint
cow s of the lst Janury 1981, She
£ endowed with all logal outhoxity
concorning the re .pu“wxblliiies spelt
out obove, Ehdmple@ of entitlement:
~oent collections, isguing of receipts
iination of contracts, preparing
catering inte new controcte ete.

SR ey o o - 2
Pernet Spence.’

The important guestion which crorgers, is whether the

4

scope of this agency s restricted o rental and lcasing of the

expresuly cr implicdly empowered dMrs.

property, or
Wint-keCaulcky <o cnter inte ¢ contract gronting an opticn Iurx
gazle of the promiscs., It is evidont from this decument that

Ceris Wint (22 she then was) had becn designated agent with

ggpect to thoe leasing and rental ok 833% thortwood Road. %ho

document, in soeciting that she is "endowed with all legal

.

necerning the responsibilitics spelt out above,”

O

authority ¢

=iy e

demonstraces that the agency is rostriciec to leases




and rental of the property. In continustion of the authorisation,
the tirst defendant cited examples ©f the machinery te which she
cculéd resort in the execution of her functions. It i3
uvnmistakably patent that the eifect oi this document is to bestow
on her a right t¢ zont and lease The premises, and nothing moro.
It follows, theraeicre, that the only comprebensible interpretation
which cculd ke placed on the contents of this document is that

it created an ayency limited exclugively to matters concerning

the rental and leasing of thoe premicas,

I will now examine the stotement of the plaintiff that

by ¢« stipulaticn contained in & leasc agreement, he had a valid

option to purchose premises and is now the eguitable owner

thereof., He

centended that the purchase price of such

property was for a price not in excans

ci $18G,0600, and that
guch purchase ghould have taken place any time aiter the
13t August, 1947 and before the 1ot Rugust, 1983,

It is trite law that a landloeid's

~

~ogt in demised

premices may be purcheged by a tenant in exercise <f an option

te purchase guch land. An coption to purchase land is tantn

ol

to an agrecmcrt for the sale of the land, and the plaintifs
claiming an cativlement to an intcrest in his landlord's property
must establish thst he did acquire an interest in property
through an entorcoable agreement. %o be entorceable by action,
any such agrecment must meet the reguirement of the Statutce Qi

Frouds. Tho ctaitute demends thet actiong for the contract for

sale ox dispesitioncof land or othex intorest in land must ba
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evidenced by o written note or memorsndum, signed oy the party
to be charged. e written noce or memoranduiv substantiating
the plaintifi’s ellagaticns of an ngreement in writing has
been admitted in ovidence to satisty thoe stecutory roguisition.

.

The constitucnts of any agrecment which might hoave been made

in resgpect of any clleged option to purchase 83% Shortwood Rond

b
©

z incperable cnd the plaintifif’s ~loim with reference to any
cption to purchiso the premises, conteined in any document,
fails.

I wiil, ot this juncture, alludce to the alternative
declaration ¢ thoe plaintitd that an cral contract was made o
or about 17Cin June, 198, betweon the aciendaents and himseli;
of which tharce were acts of part periormapce and cevidenced din

writing. 7Thexe ig ne evidence that the plaintifi spoke to e

Q

first or second dofendants on the 17th June, 1982. By his own
admission, the plaintifi decloraed that he did not knew the
secend defendant. The first defendont gtoted thet up to that
date he had neithor met nor spohken to the plaintiff and this
wag not denicd by hiwm. The plaintift stoted, however, that
sometime in 1962, he had o telephono conversation with the
"ecentoered arcund @ particuloar option

first defoendant which

“,  He further roported thot during tho

~

raised a guixy o

5

» te the purchase
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digcussion, thae defaonda




price, that omoeunt being $180,000. In addition, he informed
the first defendant that within soven months of having taken
possession, he would made & decision as to whether or not he
would remain in Joweica and if he docided not to stay, he would
vacate the premiscs on the expiry of the lease,

The galisant issue here is whethor there arce in fact agts
of part periormance on the part of thoe plaintiff roferrable to
a contract for aa option te purchase the proporty. Where thexu
is in ezmistenca an oral contract, followed by acts of part
performance, eguity will exclude the oporation of the Statutz of
Fravds. In thw leading case of Maddison v. Alderson (1883}

8 App. Ceés. 467, Lord Selbourne deciared that no ace done in
furtherance i an agreement wiil satisiy the legal reguirements
of part perfcrmance, unless it is one which uneqguivocally ond
cn its own naturse domonstrates that seme contract in reletion
to land had been wmade,.

The principles relating to part performance were alzo
considercd in Stecadman v. Steadman [1976] AC 536, in which
Lerd Reid statod:

"I an aware that it has ofifon been said
that the actz relied on must necessarily
or unagivocally indicate the cxistence

of & contract. It mey waell be that we
shouid congider whetlier any prudent
rverconable mean weuld have done those ucts
if thoere had not buen a contract but

many people are neither prudent ox
reasencble and they wmight often spend




MOnEY OX prejudice their posivion
nct in weliance on a contract Lut
in the c¢ptimistic expectation that
a contract would ‘ol¢9wa G 4f
there were a rule that acts velied
on ag parkh merLo“mance MU O
their wwn neture unequivocallw
show that there was & contraci, it
would be only in the rarest case
that all othexr pcseible euxplanztion
could be exzcluded.

In wy view, unless the law iz tc ke
diverced irom reascn and wprinciple,
the rule must be that you take the
whoule circumstances, leaving coide
evidence about the oral coniract,
and ocee whether it is proved that
the acic relied on were done in
reliarce on a contract: “that wi
be proved if it is shewr to be
prcbable than not.”

1x

e

It is incumbent on the plaintiff o zhow that there were
events which causad hir tc act to his detriment, or there were
sctg which refer to the iformation or a coniract, c¢r are referrcble
te & contract, which uneguivocally pruve the existence of a
centract and cor oonigistent with the allisged contract for an option
t¢ purchase 583% Shortwoud Road., The crucial guestion, therefore,
is whether there are any acts done Dy ithe pleintifr which cught to
ke recognized as achts vwhich would fall within the arena of the

Jqrt periormpance,

(%)

prescribed principles relating to i
The pleintiii hes neither pleaded nor proved that he haa
carried ocut any acuve which were detrigeuntal ¢ him. He has,

however, placed relaiance on his entry intoe pessession of the
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to purcheoe the property. Coan the plairntififs entry into
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nad been Lot dnte possessioin. Thae rveasonable conclusicn
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that can be drawn iz that the plaintaiii’s possession of the

property was in the capacity of a

and Do in pursusnce
cf a contract ior cption for thoe sale of the property to him.
his paymoent of $1,300 monthly covered

rent and the

ot rental and depos

o purchase, this surely

would hove clinineted the nceceszity for his atitcrneys-—at-lilow

3
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to writce to hrs. @int-McCaulsky on the lzth duly, 1983, a1

ameng cther things, the folowings
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u uLLuLnbj s-at~law along with the

soxit of 10% of the purchacze prica,
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There was also o follow=-up letiter dated §th Sceptember,
1583, in which hic attorneyo-at-lnw cextonded an invitotion to

Mrs. Wintewo

Y
e
B

o

to congent to a joant subsmiscion of tha

matter to achi

of thege letters cleerly indicate
there was some agrecment, such agreomoent was shadowed by o dark
cloud ol uncertointy surrounding tho toerms oif the alleged

N

agreemeni, by lolter of the 1t July, 1983, the plaincifz's

attorneys-at-liaw war making inve: &g te thoe prica, It

2

waz the plaintiut whe had ficed o prico, not any of the dulond:

ioned

It is interoecting oloce toe note that the price had been guos

by the first cicendent. Logic ¢ that no price had been

rgl

to the conclusion that the plaiptiff’s

agreed.

A

evidonce, thaoat the thirteen hundroed deolicrds ($1,300) per monih

3

pexrtly opplicable to the option, is unture

paid by him was

mwust b rejooied.

Eig and poyment of rent i

i1cient e be deemad acln
of part poricrmoancs referrable oo o concluded contract ar

possibly alleged contract to purcha v33% Shortwood Road.
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such authorivy,

plaintizf that thoe first deifendant
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