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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L. F-037 of 1591
BETWEEN LANCELQOT FOREES PLAINTI¥F
A N D THE JAMAICA PUBLIC SERVICE FIRST DEFENDANT

COMPANY LIMITEL
A N D VIVIAN ANGUE SECCND DEFENDANT
Norman Samuels for Plaintiff.
Gordon Robinson instructed by Nures, Scholefield, Deleon and Company for first L

Defendant.

Alvin undell for second Defendant.

Heard: &th April, 1594, 3rd, 4th, 5th 7th, 1Zth, l4th October, 1994 and 7th July,
1995,

Ellis J.

The Claim

The plaintiff claims to be compeunsated by the defendants for personal injuries;

loss and damages which he suffered on the L7th day of July, 1990 at Bailey's Vale

in St. Mary.

HBe claims that his injuriez, ioss and damages were suffered while he

was a maintenance worker and linesman apprencice engaged by the second defendant to -

do work under a contract between the firs: defendant and the second de{gﬁdant,

It is the plaintiff’'s contention that hic injuries, loss and damages ware as

a result of:~

(a)
(L)
(c)

()

(e)

negligence of the first defendant;
negligence of the second defendant;

the combined negligence of both defendants
or

breach of the Occupiers Liability Act by the
first defendant;

breach of the Electric Lighting Act by the
first defendant.

The plaintiff supported his calim by evideuce from Lloyd Forbes, Angella Francis,

Othneil Ellis, Leroy Cousins and himself and in addition certain dcocumentary evidence.

Plaintiff's Case

The plaintiff stated that after he left school he worked om his father's farm

for about two yezrs. He then secured employment with the seccnd defendant who was
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contracted to “bush®, that is to clear bush from the electric lines, installed by
the first defendanr,

He and the men who worked with Angus, second defendant would go to the first
defendant’s office at Port Maria where men who worked with first defendant would tell
Angus where work was to be done,

On the 17th July, 1990 he did got to first defendant’s office where a supervisor
told Angus that they would be working at Bailey’s Vale on that day. The supervisor,
Mr. Walsh drove the men including the second defendant to Bailey's Vale where Walsh
switched off the electric current and showed some of the men the work.

He, Walsh, Anguz and other workers went to a spot half a mile away. Walsh took
him to a spot and showed h;m five guango trezes which were to be lopped. Walsh
instructed him to lop the limbs as small as possible. He did as he was instructed on
fﬁdr trees without any problems. Walsh was present when he cut one limb from the
fourth tree but ﬁe left before he started to cut the fifth tree. While he was in the
process of leopping 2 limb the limb tore off and hit him to the ground.

He was not provided with any safety belt o hold him on the tree or any safety
net to break hig fall., The fall rendered him pnconascious and when he rogained conscious-
ness, he saw Angue holding his head. His body from the waist <Zown could not move, He
went to the Kingston Public Hospital and stayed at that institution for twoc months
and two weeks., During that period, he could not use his hands and passed his urine
through a catheter. He had to be fed and he developed bed sores.

From the Kingston Public Hospital he was transferred to the Moma Rechabilitation
Centre where he stayed for six months and one weeck. At Mona he was fazcally and
urinary incontinent.

When he left Mona; he went home. He had ¢c have the szrvices of ome Angella
Francis to heilp him day and night. He is now totally disabled and since the accident
he, has become impotent.

When Mr. Robinson cross-examined the plaintiff he said that at che time of the
acc¥dent he ecarned $60.00 per day from Mr. Anguse He also said that aeo cometimes
bushed trees for the first defendant and was paid &c¢ a rate of $75.0C per day.

He denied that he was on contract with the getond defendant on the 17th July,

199Q and tontended that the bushing of the trees om that dat: wuas th: undertaking of
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the first defendant,

Mr. Walsh the first defendant's supervisor instructed him how to cut the trees in
order to avoid damage to the electric lines., Walsh de-energised the line and left the
work site leaving the second defendant and other workers there. Only ths 2nd defendant
and those workers were present when he f2ll to his injuries.

Mr. Mundelil cross examined the plaintiff who said that on the 17th July, 1990
he expected to have worked at Rio Nuevo but was taken to Bailey's Vale fo do emergency
work,

Angella Francis a "practical nurse,” ovidenced the plaintiff's expenditure for
medical care, nursing care dressings, disposables, and cost of transportation conse-
quential on his injuries, Her evidence was supported in some parts by receipts which
were agrecd as Exhibits 8~12. In her answors te cross—cexamination by My, PFobinson
the witness said she had no documentary ovidence fo support the purchases of items
such as gerritel soap, bed linen and other diaposables.

She maintained thatshe was paid wages for the nursing care which she administered
to the plaintiff and the wages were paid by plaintiffis father. Alcthough plaintiff
has been having physiotherapy two times per wmonth, she is of opinion that he will
need nursing care for the rest of his lifa.

Two other witnesses Othneil Ellis and Leroy Cousing gave evidonesz as £o what a
linesman earned. This was in order to support the plaintiff’s claim that he aspired

to being a skilled linesman and as a consequence his earnings would have increased.

First Defendant's Casec

This defendant avers that the second defendant was rot that defendant’s servant
or agent but an independept contractor. The pleadiugs that the scecond defendant
contracted to enter land over which first defendant enjoyed casement to clear and bush
the area over which slectric lines were conveyed are deniad, also denied ave the
pleadings that first defendant reserved the right to supervise and inspaect the work
carried out by the second defendant.

The first defendant did not use workers emplceyad by sacond defeudant for doing
work other than that for which was contracted and did not imstruct sny of second
defendant's workers as to their work.

The first defendant's case is also that the plaintiff's claim is not waintalnable




because of the provisions of The Public Authorities Act and that no duty was owed
to the plaintiff under the Electric Lighting Act.
In addition, the first defendant says the plaintiff’s injuries were solely
caused or countributed to by the negligence of the second defendant. First defendant's
case was evidenced by the testimony of Fitzroy Fedlar, Howard Small, Aston %Walsh and

Michelle Ledgister who were cach cross examined by Mr, Mundell and My. Samuels,

Second Defendant®s Case

This defendant contends that the first defondant agreed to provide free of costs
materials and equipment for the job which second defendant contracted to do. He says
that the first defendnat by a term of an agrecment should have provided adeguate
safety equipment for his workmen to bush trecs from distribution lines., Furthermore;
the first defendant failed to supervise the plaintiff in the performance of his task
and negligently allcwed him to embark on & ioherently dangerous job without proper or
even the minimum of safety c¢quipment,

In light of the above, he says he was in no way negiigent and is not liable for
the injuries sustained by the plaintiff,

The second defendant gave evidence and was cross~examined by ir. Bobinson and
Mr. Samuels.

Liability of First Defendant

The plainciff contends that the first defendaut is liable to compencatz him for

his injuries sincc at the material time he was thue sarvant of the first defendant thus

giving rise to a master and servant relationship. He also says that the firct defendant

is liable in that he delegated the second defendant to carry out extra hazardous acts
without ensuring that adequate safety equipment was provided.

The first defendant in opposition to the plaintiff’s comtentions says thats

(i) at no time was the plaintiff employed by firs:
defendant.
(ii} first defendant had no supervisor ou site on the

day of the accident.

(1i1) the transportation of second defendant 'z workers
was only because he had no vehicle of his own.

(iv) sccond defendant was an independent <~oniractor,
(v) under his contract second defendant was obligad

to and did secuyre his own insurance covorage
against his liability.




Does a master and servant relationship between first defendant and plaintiff

arise in this case?

In general, a relationship of master and servant exists when the master has
the right to tell the worker not only what to dc but also how to do it. The worker
(;J) in such a relationship operates under a ‘contraci of service.”
Case law has determined the existence or non existence of a master and servant
relationship and the criteria to be comsideraed in finding that relatiomship. In

Collins v. Hertfordshire County Council [1947] i ALL E.R. 635 at page 638 letter H,

Hillberry J. repeated and accepted the "Conirol Test” as stated by Buckley and Bramwell

L. Js. in Simmonz v, Heath Laundry Company {19101 1¥.B., 543 and Yewerxs v. Noakes (1880)
subject
6 Q.B.D. 530 respectively that "a servant iz a person/to the command of his master as

. to the manner in which he shall do his work.”
) . f_
<;/' Hillberry J. emphasised the "Control Test™ as the most important criterion.
Other cases have resiied from treating the "Control Test" as the most important cri-

tericr in finding a master and servant reiationship. In Argent v, Ministry of Social

Security [19681 3 ALL E.R, 208 at page 215 E & F & G Roskill J. saids

"1f ome studies tha cases, a number of tests have been propounded ~ememem—,

If one gocs back to some cases in the first dacade of
this century, cue sees that that was regarded almost as the
conclusive test. It 1is also clear howaver, that as one watches
the development of the law in the first sixty years this century
e and particulariy the develcopment of the law in the last fifteen
(;Mf or twenty years in this field, the emphasis has shifted and no
longer rosts o strongly on the question of control.'

Further on in his judgment the judge stated the four indicia of & contract of

service put forward by Lord Thankerton in Short v, J., and W, Hendcrson Led. (1946) 174

L, T. 417, They arci-
RIS e

(ad the master's power of seleciing the servant;
(b} the payment of wages or other renumeration;
(c) the master's right to cceatrol the method of

X doing the work; and
(1,) (a) the master’s right of suspension or dismissal.
On my considcoration of the dicta from the cases 1 conclude that the right to
control is onc of the factors which may give rise to a master or servant relationship.
There is nc doubt in my mind that on the evidence (a}. {(b) and (d) of Loxd

Thankerton's foux indicia of a contract of service are not prescut in this case.



Only that at (¢} could possibly be of any relevance and therefore it necds cxam-
ination. The plaiutiff’'s attorney advocated (c) which is the control indicium thus:

“The first defendant actually rerained control of the
manner in which the work was to be performed e.g. how the treecs
were to be cut.” I do not hold that im the circumstances of the
cutting of the trees the mere statement that care should be taken
to prevent damags to electric wires wes anything but a common
sense apprcach by first defendant’s agent.

I cannot find a master and sarvant relationship between plaintiff
and first defendant.

In any event, I would adopt as applicable here the dictum of Lowxd
Denning in Bank Voor Handel en Scheepvaart M.V, v, Slatford [1952) 2 ALL
E.R., 956 at S71:-

?esoscooce] would observe that thz test of being a servant

does not now-a-dzays rest on submission to orders. It depends on

whether the person is part and parcel of the organization.”

I make bold re =zay that by no stretch of imagination could the plaintiff be
said to be part and parcel of the first dafendants organisation so as to be called
a servant. The contention for a master and servant relationship on this ground fails.
But Mr. Samuels for the plaintiff in his contention for first defendant’s liability

had another string to his bow. He recourszd tc the general principle ag to “extra-~

hazardous or dangerous operations enunciated by Lord Justice Slesser in Honeywell and

Stein Ltd. v. Larkin Bros. Ltd. [1534] 1 K.B. 191, That general principle may be
stated thus:~ There is a non-~delegable duty of care on the part of the ultimate
employer whenever an Independent Contractor is zmployed toc perform "extra-hazardous”
act.

Mr. Samuel’s argument as I understand it is that the first defendant cmployed
the second defendant to perform the act of pruning trees adjacent to «lictric lines,
That act was "extra~hazardous" and the duty to guard against damag: conseguent on such
act rests on the firet defendant and could not be delegated. In thar cirvcumstance,
Honeywell's case is relevant.

Sleesser L.J. in Honeywell's case appreciated and accopted that evan an “extra-
hazardous” act if carefully dome will cause no damage and that it is clear that an
ultimate employer is not responsible for the act of an independent comtractor merely
because his act will involve danger to others if nogligently dene. & forticri, the
Lord Justice stated that"extra-hazardous” acts wero acts which in their very nature,
involve in the cyes of the law special danger to others; of such acts the causing of

fire and explosion are obvious and established instances.
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In the light of Lord Slesser's reasoning and dictum the applicability of Honey-

well extends only te operations which invoive actions recognised im law to be

¥

inherently dangerous. The pruning of trees is not an “extra-hazardous” action. If

authority for that is nceded, the case cf Salsbury v, Woodland [1969] 3 ALL E.R. 864

is of amplitude.

Mr. Samucl’s sccoud string therefors breoaks when drawn against Lord Siesser's

[

dictum in Honeywz1ll and the decision in the Halsbury’s case. The pleadings by th
plaintiff as to brozches of the Occupiers Liability Act and the Electric Lighting Act

do not assibt him in founding liability in the first defendant.

Liability of Second Defendant

The liability of this defendant turnz on his status in relation to the first
defendant and consequently to the plain¢iff.

The evidence from the plaintiff was that he went to work with the second
defendant on the raelevant date but he was not injured on zny job of second dafendant.
The second defendant and himself were at tho work site ss co~-workers, although second
defendant was in charge of him and paid him at ~he ond of bushing operation,

Fitzroy Pedlar for the first defendant gave evidence that second dofendant
became a contractor with the first defendant by tender (Seo cxhibit &). iz said that
when the contractor’s tender is accepted the controctor would receive a Purchase Order
or Purchase Requisition in the form of Exhibit Z.

That Purchase Requisition includes a schadule with the conditions of th: contract.
Condition 7 of the conditions demands that the contractor, at hic owrn eXpense
provide insurange coverage against liability foxr injury to any work man ongaged by him.
Condition 8 ronders the contractor liabl: for any damage or loss sustained by

a workman in his cmploy.

The sccond defendent did provide the stipulated insuraunce coverage as can be
scen from Agread Documents in which he was to be the provider of labour and trans-
portation for the bushing of trees from distribution lines.

In a document {Exhibit 13) the seccond defendant when veporting the accident,
accepted that the plaintiff was employed to hin in this way "Mr. Lancelot Forbes one
of the workmen employed by me was cutting a guange tree limb when he lost his balance

and fcll from the tree.”
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From the evidence I make the following findings of fact:
(i) the second defendant was at the material time
an independent contractox.

the plaintiff was in his employ during the
bushing of distributiom iines and the pruning
of trees on i7th July, 14990,

the second defendant was in a master and
gorvant relationship with the plaintiff and
owed him a duty of care which invelved the
provision of a safe system of work.

(iii)

(iv) the second defendant negligently failed to
provide a safe system of work and that failure

resulted in the plaintiffic injuries.

(v} the sccond defendant is solaely liable for the
plaintiff’s injuries and loss,

Genaral Damages

The plaintiff has suffered sericus injuries which have rendered him paraplegic
from his 6th and 7th vertebrae with accompanying immobilicy in both hipzs. He is
also impotent and incontinent consequent on his paraplegic conditien. He will be
confined to a wheel chair for the rest of hiz life and has a pormanent partial dis-
for consideration

ability of 60%Z of his whole person. Damages for similar injuries came

in Donald Gray v. Attorney Generzl et al C.L. G008/36 and Josephine Eubanks v,

Keith Thorpe C.L. 1288&/E002.

In the former case which was decided in 1989 Courtney Crr J. {Acting) as he
then was awarded zn amount of $352,00 for pain and suffering and loss of amenities.

That award, toking into account the prescnt consumer Price Index, Cowverts to
$2,112,060.00.

In the latter case, Cooke J. in 1990 awardad the plaintiff an amount of $300,000,00.
That amount, using the praecvailing consumer Price Index, converts te $1,174,895.00.

In my opinion, in the circumstnaces of this case, the lower awerd referred to
above does not apply here.

I am minded to award the plaintiff an amount of Two Million Two Hundred and
Fifty Thousand Dollars ($2,250,000.00) for pain 2nd sufforing znd loss of amcnities,
And I so award.

It is now nzcassary to comsider the clemenie of (a) futur:z loss of carniungs and
(b) future expenses.

With regard to loss of future earnings the plaintiff at 20 years of age at the

time of his injuries was carning $60.00 per day as a labourer.




Mr. Samuels submitted that in the light of e¢vidence adduced, the plaintiff
would have graduated to a grade B linesman with an average weekly wage of $2,150.00
per week,

I am not convinced on the evidence that ir. Samuels’ submission 15 corrcct.
Neither do I =2ccept the correctmess of Mr. Rcbinson's contention that plaintiff’s
earnings would remains static at $60.00 par day,

I find that, and this is speculating as I am entitled te do, the plaintiff’s
daily earning would increase to about $150 per day. At 5 days per week his weekly
wage would be $750.00. I am prepared to use 3 multiplier of 15 years. The plaintiff
would have earned an amount $750 x 52 x 15 = $585,000.00 and I award him that amount
as loss of furure earnings.

I now come to the element of prospective expenses.

Mr. Samuels is quite right when he submitied that the plaintiff can vecover
expenses reasonably incurred as a consequence of his injury. Those expenses in a
case of serious personal injury may form o substantial part of general damages. The
court has to consider {a) how long those e¢xpenses arc likely to last (b) the appro-
priate discount for plaintiff’'s receipt of a lump sum.

The former consideration is dependant om the life expectancy of the plaintiff
since prospective cxpeunses will last for the period of that expectancy.

In this casc, the issue of the plaintiff’s 1ife expectancy was raised only by
Mr. Samuels in his final addrcss. 1 hope that in future cases which bear the
characteristics of the instant case counsel will give full argument and consideration
to the issue of lifc expectancy.

In the case of Radford v. Jones and Anor, 1573 C.A, No. 127 three points were

stated to be important in assessing this aspect of damages. They arci-
(a) the multiplier in respect of matters conistent
with a plaintiff’s treatment and welfare is not
the same as that for his working life, but is for
the whole of the balance of his life.

(b) the nature of the assistance which the plaintiff
would requirms for the rest of his life.

(c) the multiplier must run from the date of trial.
The plaintiff in Radford was 31 years old at the date of trial aund had a life

expectancy of 40~-45 years. In those circumstances, the learned trial judge applied




a2 multiplier of 17 years from the date of trial which was upheld by the Court of
Appeal,

In the instant case, the plaintiff at trial is 25 years old., He has suffered
very serious injuries and he will need a wheel chair for the rest of his 1ife a3 a
means of locomotion. However, in February 1391 a medical report {(Exhibit 9) from
Professor John Golding stated that the plaintiff was able to put himself in = wheel
chair and was then receiving occupational therapy towards the activities of daily
life, In March 1991 in a report (Exhibit 10) from the said Professor Golding, the
plaintiff would nct need professiofial nursincg care beyond what could be given by a
member of his family as far os pressure soves wore concerned. Another report dated
the 30th March, 1994 showed improvement in his condition a2s far as pressurc sores
were concernaed. Some were healed and others healing and he had reached maximum

medical improvement with a 607 impailrment of his whole person.

I have deducsd from the certifications refzrrzd to, that although the plaintiff
suffered scrious injuries his situation is unot such as is atiractive of futurs
professional or o¢ven quasi professional nursing care.

It seems however, in-the nature of his iniuries, that be will neced “nursing
care, 1 am comstrained to accept thé medical cortificate that such cars could be

provided by a family member. In such a casc, the piaintiff can recover damages for

the value of the scrvices so rendered as was hold in Cunningham v, Harrison [1973]

3 W.,L.R, 514,

annual expenses would be $26,000,00 and I opply 2 wultiplier of 10 years so that the
plaintiff's expenscs for that period would be $260,000.00. It is to be notad that the
multiplier of 10 iz mot to be treated as the plaintiff’s life zxpectancy on which I
have made no finding.

The plaintiff is therefore awarded an amount $3,095,000.00 as gencral damages

made up as follows:-—

$2,250,000 for pain and suffering and loss of amenitics
585,000 for loss of future carnings
250,000 for fugture “nursing” carc

T i —————

$3,095,000




The amount of §2,250,000 tc bear interest of 3% ac of date of service of

Statement of Claia,

Special Damages

TN

(\ j The plaintiff claims under this head Jdamages from date of accident in 1991 up
to October, 1994,

He claimsg-

(a) the cost of a wheel chair every 5 years for
50 years at $6,000 each;

(b’ the cost of repairs and replacement of parts
every 2 years at $1,000 cach;

() dressings;

(<) soap, detergent and other toilet articles;
(v;i (e) medicine and urinal bags;

() wages for domestic helper, practical nurse

and occupational therapist;
() icss of carnings for 225 weeks.

His claim totalled $1,390,818.09.

The claims for damages for domestic helper and occupational therapist have not
becen proved and no award is made in relation to those claims. The amounts claimed
for the "practical nurse” Angella Francis and the cost of the wheel chair are

() tnflatea.

In the case of the "practical nurse” Angella Francis on the evidence I hold
that she was no mora than a domestic helper attracting no morc than $500 per week as
wages., At the inflated rate, the total claim forhar service was $301,080. I would
award $121,160 for the services of Angelia Forbes thus reducing that claim by $179,820.

Mr, Samuele in the claim for the cost of wheel chairs and the repairs, based
his asscssment on a 50 year 1life expectancy for thoe plaintiff. I do not agrec with
that 1ife expectancy being used as the multiplier, {Sce Radfori's case where life

(;,) eXpectancy was 40-453 years but a multiplier of 17 was uscd in calculating damages).

I find that a multiplier of 15 would be proper in this case. I therefore award
$18000 as the cost of wheel chairs at one every five years for fifteen years at
$6,000 ecach. Thc cost of repairs at $1,000 every 2 years would be $7,000.00. The
total cost for wheel chairs and repairs would thergfore be $25,000.Q0.

I was not given any proof that the plaintiff would have earned any wmore than
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<;// $60 per day or $300 per week to date. I would thereforc award the plaintiff an
amount of $67,000.00 for loss of earninge.

The plaintiff is awarded a total of $535,696,09 as Special Damages with
interest at 37 as of 17¢h July, 1990.

In conclusion

o

(a) there will be judgment f£or the plaintiff against the
seccond defendant with deaages assessed as follows:
1) $3,095,000 as Gomeral Damages with
= interest of 3% on $2,250,000 thereof
(;4’ from date of service of the Statement
of Claimg

(ii) $535,6956.0% a8 Special Damages with
interest of 37 as of 17th July, 199%C.

On the issue of Costs the first defendant is to have costs agreed or taxed
payable by the sccond defendant.
The plaintiff iz to have costs against the second defeandant to be agreed or

taxed.

-
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