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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L. 1996/F021

BETWEEN SAMUEL FRANCIS PLAINTIFF
AND THE PRIORY SCHOOL TRUST SOCIETY LTD.  FIRST DEFENDANT
AND THE CHATKMAN OF THE EXCUTIVE

COMMITTEE OF THE PRIORY SCHOOL

TRUST SOCIETY LTD. SECONU DEFENDANT
AND HENRY RICHMOND HAROLD FOWLER THIRG DEFENDANT
AND CHAIRMAN OF THE PRIORY SCHOOL

BOARD OF DIRECTOKS (REFERRED

T0 AS THE PRIORY SCHOOL TRUST FOURTH UEFENGANT
AND MICHAEL S. FENNEL FIFTH UEFENUANT

Me. R. S. Pershadsingh Q.C. fon Plaintiff
Mr. U, McKoy fon 2nd, 3ad and 4th Defendants instructed by Williams McKoy and
Pakmen

IN CHAMBEKS

APPLICATION TO STRIKE OUT WRIT OF SUMMONS

HEARD: JUME 19, 1996 AND SEFTEMBEK 30, 1996.

KAKIL HARRISON J.

On the 19th June, 1996 an application was made before me
Lo atnike outl the Wnit of Summons {ifed henein againsi the second, thind and
founth defendants 4n the above action. 1 heand arnguments and submissdons grom
both sides and had neserved my rubing.
The Grounds upon which the defendants aely anos
"1, That the Stadement of Chainm cistcdoses no neasonablc
cause of action againsi ithe second, thiul and fourth
dedendants.
2. That ihe wiit of summons and the stafement of cluim
fadil Lo adequaiely Ldentdiiy ¥The Chainman of the
Executive of the Triory School Thusi Socdely Lid.”
anc “Chairman of Lhe Priony SchooL Boond of Tiirnectons
neferned Lo as the Priony Schook Trusi Councdd.”
The will of summons was fiLled on the 181 March 1996 and
document headed "Conditional Appesronce” {ilod on the Tth Maich 1996 by

Ationneys-at-Low, WALLioms, McKoy and Vakmern for and on behalg of ihe seccond,




thind and fourth degendants. 1< sought Leave of the Fegisdnan thai:
"This appearance i8 to stand as uncondiiional
unless the defendants apply within fournieen

days 1o set asdde the wiii henedn and senvice
0f the Notice of Wit of Summons upon him.

fgd. Kegdstrun®

11 would scem however, that the Regdsinan did noi grant
Leave ar her signatune has noi been affdixed below the notice neferrned fo
above. The reconds also reveal that the summons to stndike cut was filed
on the 19th Manch 1996, but June 19th 1996 was set as the date fon it to
be heand. So, in Dwth and in §act the appiication was made 4n time for
the appearance Lo remain condiliional. Unfortunately, Lhe Cowit Adminisinaton
did not send the document and file Lo the Registrnan and Anstead a datle was
gixed gon the swnmons fo be heand without Leave beding granted. Tn Light of
Lhis omisaion M., Pershaasdingh has submitted:

1. That since Leave was not granied fon Lhe Conditionck.
Appearance §iled on the Tth March 1996, it had no
Legok force on validity whatsoever as an unconddfional
appearance., In the cincumstances, he anguced that the
defendants would have had no Locus standd £c meke Lhe
apprication which was now begore Lhe Cownt.

2. That Zhe "document” headed "Condifional Appeanance”
cannol be reddied upon Lo chaw an ARgeaence An Low
that 4% has become unconditional.

3. That 4§ the defendants had obiained Leave and The
£ime Lo make Lhodn application had expired, thai
appearance would have become unconditiondl and Lhey
would have been esiopned fnom making an application
to stnike ouf. 1In those circumstances they would
be obligesa to fife a defence o the stalemeri of
chodi.

4. That the application ought to have been supported

by an affldavit,
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An a civil action does not have any focus standi until he has entered an
appearance. Therefore, if he wishes to defend an action he must enter an
appeanance. (See 53 of the Judicatune (Civil Procedure) Law).

A defendant may however enter a conditional appearance
Af he dintends to challenge the junisdiction of ihe Coundt on to naise the
podint that zhere has been some innegulanity in the Lissuc on service of the
will, This “conditional appesrance means that it is an appecrance 4in qualified
Lems.

Where however, the defendunt enterns ¢ condiiionak appearance
and the point which he naised is disposed in favowr of the piaintiff then the

appearance will nemain an uncondifional, (See Somprotex LUd v Philodelpha

Chewding Gum Conp. (1968) 3 ALL E.K. 26)

What then 48 fhe effect of a conditional appesiance? 1%

A8 astated in the English Supreme Cound Practice, 1967 Ediiion, that At ié a
compiele appesnance Lo the action for alé pwiposes subfect only ¥o the aight
nesenved by ihe defendant o apply £o set asdde the wiid on Zhe scrvdce
thereof, on any ground which he can sustain., 1t 48 my considened view
thenegore, that the Leave 0§ the Regdsirnan is requircd merely Lo prevent

such proceeding from bedng abused and fo prevent deday. The LZimit of Tdime

AL A8 sadd, 48 also 4nsenfed for the same purposc. The plaintiff 4is Theregqore
barred from Leking any step based on The appearance untid rthe zime gixed for
heaning Lhe applicetion nas expined. te may howeven apply Lo siuike out the
conditional appeaance.

In consdidening what is "neasonable time” fon the degendant’s
application, regarnd will be had £o the circumsiances of ihe case, and 6s Lo
whethern the condition was Lnsented An good faith on merely fon %he puwrpose
of delaying the pleintifd.

Section 191 of the.CLvii Frocedurne Code provddes indern alias

"The Court on a Judge mayj, ot any sXage of fhe

wroceedings, onden Lo be stuwuck out on amended
any maiten in any endorsement on pleading which
may be ummecessary ok Acandalous, on walch wmay

tend Lo prejudice, embrrasi on delay fhe f(ain
Iniok of the action.”
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ALthough the Rules expressly state that application may ke made at any siage of
the proceedings, application should always be made promptiy.
Where the appidicaidion 48 made on the basis that the pleadings

do not disclose a neasonable cause of action, no evidence is admiifed - aee

() A8 of vuchy of Lancaster v L 6 N U Ry, [1892] 3 Ch. 278 and Tepublic of Tenw

v Feruvdian Guano Co. (T1887) 36 Ch. T 459,

The nules of practice maoke 44 quite clean therefone, that a
conditional appewrance 44 a complete appearance gor all pwrpcses subject onby Lo
the rnight neserved by the defendant fo sed asdde the wiit ete. and an appbication
Lo stnike out a widt of summons on pleadings may be made af any stage of the
proceedings .

K T am furnthen of the view that the gadliwre on ihe part of the
(l;> Registny of the Supreme Cournt Lo place the §ifed document before fhe Registran
for Leave to be granied ought noi to put the dedendants at a disadvantage and
be wsed fo prevent them being hearnd. Provdded the Conditicnak Appecronce wehs
filed pkomptﬁyp‘aé was the case here, At is most unbikely thai the Kegdsinar
would have refused Leave. I& 44 afso quife evddent that the dejendants have not
Laken any furnther steps in the proceedings since the fihing of ihais “Conditional
Appearance” which could have prejudiced thein opplication. 1 hold theregore, thail
,,,,, N Lhe document filed, wiich 44 headed *Condiiional appearonce” 4is indecd a valid
- appearance £o the Walt of Summons and this gives the appbicents Locus s2andd Lo
make the application before me. 1 also hold that affldvail evidence Lin support 4is

not nequined fon such matterns (A.G. of Puchy of Lancaster v L & o 0 Ry, [1897]

3 Ch. 278 and Repubfic o4 Peus v Peruvdan Guano Co. (1887) 36 Ch. U 489).

The 3Statement o4 Claim in this action clleges infon alin, thut
the defendanits in breach of a contrack o4 emploument unlawduily tenminaled the
ploaintiig’s emphoyment..... 11 speaks abso of the pluintifs and defendants
entorning into a Lawful agheement of employment wheneby the defendants had employed
the pRaintitt for a set perdiod of time puwusuent to cerntain towms and condidion o4
senvdce,

The defence filed gon and on behalf of the {inst degendant has
admitted at pwwagraph 1 that the plairtiff was af one ime employea to ihe Friony
Schoor Thust Socdety Limited as a Dirnecten and “rninelpal of the Prlony School and

that his emplogment with the schoot was tewminaten, ana his Loumnation was Lowgul.
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Mr. Mckoy submitted theregonre, that since there is a defence to the action by
the school, that matter should be allowed to proceed to trhial as it was contended
by the plaintiff in his statement of claim that the school had employed him and
had dismissed him grom his position as principal., On this basis, it was there-
fore Mr. McKoy's contention that the statement of claim did not disclose a
reasonable cause of action against the thirnd defendant.

M. McKoy also submitted that so farn as the action against the
sccond and fournth defendants are concerned, the wiit was inadequate because the
plaintiff cannot success fully sue an ogfice. The simple neason fon tw, is that
the suit beding against the Chainman of the Executive Committee and Chairman of
the Priony School Board of Dirnectons, one would be unable to know who should
defend the suit, as a numben of pernsons have passed through these offices.

1 am in total agreement with counsel fon the second, third and
fownth defendants whenre his submissions are concerned and §ind that there 4is
menit in the application. The onder 448 theregore made pursuant to paragraphs 1
and 2 of the summons filed on the 19th day of March, 1996 and the wriit stuck out
against these dedendants with costs to the second, thind and fournth dedendants Lo
be taxed if noi agreed.




