JAMAICA

iIN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S CiVil. APPEAL NO:; 1/92

COR: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. (AG.)

BETWEER LIONEL GOLAUB PLAINTiFF/APPELLANT

AND AMOS WALKER ET AL DEFENDANTS/RESPONDENTS

J. Vernon Ricketts :nziyxucta»d by Rupexi. McDonald for ths
hpp=llan:

Jack Hines .ng'ructed¢ by Michasl B. Erskins for

Responds=nrs

Junt 2 and 23, 1992

ROWE, P.
avoubs conclusion of the srgumentg we alleowsd thie appeal
and, 2 promised, w2 pow deliver ouyr wrivten yeasons for 50 delng.
Thz appellant, frled a plainn wn the Residernt Magisirate®s

Couri a% Gavanna~la-mayr. In his pariiculars of claim he allegnd

wonat Lhe respondents ware commiizing acts of wrespass on bis

ey
g
2

praperty. He, “hesrefores, prayed 50 injunctlon £¢siraining

respondents from omiering wp his land and also damagns for o

i@

loss o suffeiad 38 o« resule of the maid acts of ‘r-spass.
On rhe 304 day of Coreobor, L1985 whan chw matuer Came up

for wearaing, why lsarnzg Resident Magistosie, wioh (he consent

of @ll pagiies rhroough AT rASRACLIVE ULOYLHYS, ordered vnas
Lhe mattar b reforvsad o Mr. RJ.H. Apdersern, 2 Commissiapzd Land
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Surveyer. A formal crder of refuerence was diawn up.  Toe
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partisns

tha pogitien of iba
relavion Lo 2

orowy of refarence

SOy 1O conkall & Gilaguam of Lne 8

Lhe cesi of making Lhe 3urvey.

soznl & report Lo thn Coust by leniser

the (rue boundary line and
: eX1sTing
lioe so found

ang civle dzeds

concaingd cerialn provisions

5QrVey, ©hv

urvey, and as

surveyor, kr. asdeoson, followad wng instructions of

i1aned January

Rez Plaony Ne. 952/863 - Lioawl Golaub

avgd amoe Walkar

it aboedisner Yo oan th&l fcum His
Hencuy e Residsnn Magrsorats 1In
This Cage datsa 3:& gey of Cctobsr,
1985, i submit copy Plan macked ”p'
KL ac"‘“d ith che follg WL L€ p{}( [P
3. On ¢xaminai 400 of whe plans
cacnsa Lo tie afor-mentioned
e les, @t wag poini=d oul Lo
botli Amos Walk:r and Linnel
Golaub taat there was no yoad
througn lands regis:
elumne 427 Folio 70 o Veiurs
10406 Pelic c4v (belonging Lo
che Plainiifi). Tos Trvles
showed tnal Lhe accoss road U0
shoe rsap~cf1vc propertles ‘ended
1n & cul-de-sac at iho
pos: 1" ¢“u;:?:fd on nae plan
'L by the 14..¢ 's BCD. Thy
porrt C ta he midpeint <un ihe
common boundary of cho
Parocnral Road w; i lands fu-
gisterad av Volums 427 Folice 706
angd Volume 1046 Foiio 640. BC
and CD zach roeprosent an o f*«
frontags on wha road.
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« Having ascortainsd the facis
set out in paragqoaph 3 above,
I laid down on ground the
line 0B, BC, CD and DE ruepre-
ganting Lthe froncage eof laands

rogistvered £t Volums 596

Felio 50, Velume 427 Folio 70.

i nlsg advised vy parties

that the roac onds on ground

av < pasItlen Aundlcatcd ap

Plain by thu iinn BCD." [Emphasis

added}

The facts do not roveal the dofence pur forward by the respondents

bofore tne mattey was veforred to Lhe Surveyor. Howevaer, from tho

circumstances it can bo inforrsd that thye respondents ware claiming
that Charry Lane did net ono zi the plaintiffi/app<llani’s land, but

convinued bebwg

his parcels of land and ended at Mr. Vickexn's
land,

Eventually the matter was rolistec and trial continued on
the lst day of O¢tober, 1990. At tho contisuatien of the teial,
the attoxney for the reospondants stawved thoir defencs viz., “"The
cefencs s thar the defaondants claim 3 right of Qay by virtue of
commen usuage for 50 years in resproob of the bii of land."  The
appuallant in bis evidonce stated that in 1983 he discovered the

respondents walking *hrough his land. 7y appzared o him that hisg

land was buing utilizod as & means of gaining access Lo laad

situated bubind nis which bslopgad te one Mr, Vickers. The appellant

furthor stated thar whs raspondents had cther means of vcaching
Mr. Vickazrs'® land as thoy could de so from +he mein reoad. Tha
raspondents all suppeorisd their defence of easement by prescription.
Toey starced Lhae Cnegrry Laps started at the main road snd endoed ab
My. Vickars' preopurty so that 1t ranm through tha appzllant’s
propsrty.

The learned Residznt Maguistrate filad his reasons for
judgment on tie 13th Hovember, 1991, Hz stated thoe issue in the
cass® &8 bwing "whother there is a right of way at common law beyond

the point BCD on the diagram attached to the Surveyor's Repert.”
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The Juagmant of the Learsned Rasident
MdQJ&L Yats s contrad ;c+ﬁry #na 1n

onflicu withh the svidence grven in
Cmurt.

T Juagm vt of he Laarned Residint
; she doos nel gave suffaicisnu
tne findings and roport of
—ApPOIRLOG Surveoyer wirich

- 3% no right gof way ovey

The provisions of soction 97-95 of ths Judicatura

(Residont Megistrates) Law, Cap. 179 sy applicable ©o this

acLiocn. Thusg

suCctaAons pormat plaincs Lo b filoa o deitormipg

beundary dispuies or dispuics concorning ¢assments cr raighis of

way. Scction 101 1s of particular application Lo (his mMaLtar.
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In any suit und:r sacticus 97, 58 and
99, or im any oihir sult whoro it may
br dagirable for “”ggurpﬂow e A
MLBing the MALLAY i iS850 chea
Magistravd, Li i Mninkﬂ it cApadicont
80 te do, may maiko an ordoey that tas
mituer in contceversy shall be reforoed
o 4 commisslioned survoyor, or, witi
the censoens of both partics, o soms
wrier fit p ..... IS0D Or PRrSOons whom Lo
and the porsen ofc

BO appoinﬁnd gnell, uwader thy
and direcvion of %hw Court,
survoy of vhe lands in quostion,
A% Lhe Samc may b nucCossary
TG Asceriain and soctle che boundary
iine botweon e 8410 ianMw, or the
right of way or otho e i
disput.o, Or sSuch QLMUK ma !
1880 as ﬁfCVCS&IQR and ,nall dgcgrtqlr
y vhe ward boundarvy ling, or
wﬂy, Gy othir casomonh Ox
aforosaid, ana shell, Lif

raks a plan or diagcam of
ands, wadicating the boundary
he righe of way, or cther
sasement ... and shall mako a report
rhereof o the Court; and i Courg
shall, on a dsy to bo appointsd fox
That purpecs raks “ho sald CEport

into cor~;d“LuL;on, and 1%t shall be
competeont for sither of the parties

Lo vake sxcoptions Lo the said roport,
and the Court shall bhoar arqumanis

upon such cxceptions, and shall allow
or disallow such uxceptions, or confirm
the report, as thoe justico of the case
may appar o Kogulies
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"Provided, that the Court may refor back
vhe roport Lo tho porseons whoe magsga i,
Gr to any othcr surveyor or porson
neminated as aferesalild, for a furtheov
report, with such instructions as tho
Courf may chank fit te give, and on
tie making of sucin furthor rapGri the
Court may proceod as it might havae
proccodad on the first roport.”
{Emphasis addod]

In Whitelock v. Campbell {19707 15 W.l.R. 481, Smith, J.A.

ar pag. 4U¢ interpreiod the cffocr of zhis section, Hoe stated:

it 18 'R MALNED LN COnLLOVErsy'
thai is refirrzd to a susveyor,®

He siatad that the scchicn makos no provisien for the hearing of
cvidencs  and that the purpose of a roferonce undsr sectior 101

is Lo sotile the dispute botwesn tho pairtias. In the caso bafora

him Smith, J.h. ramarked that the dafondant had not raised the
quascion of wiils when <he action came on for hcaring and thas
that was the proper time for rzising iit, Ha, “hercfore, agreed with

the learned Roesidant Magisirave that baving consented to the

"<

wfercence, the defendant could not, @t the late stage at which ac
aid so, raisc the issug of zitle. Smith, J.4. stated:

"Beth ihe defondant and the solicitor then

cting for him conscnted to thic dispute
being refeorraea for detocrmination under tho
provisiops of s 10l. In my judgment, in
doing 8o zhey did not only admit that
the sols matter in i1ssus was the gu«stion
of what was the co&.act boundery line
according o the plan and diagram rofcrrad
re in the ordary of refsreaces but implicdly
undariock to bwe bound by tha findings of
the survayor, subjict Lo any 32XCq pL¢ons to
“he repor' as may properly be raiscd.”

In the case of Cox v. Shields {1909 9 $.C.J.B. page 89

the Court held that aftor the surveyer had made his repor:s 1t was
toe late fcxr ihe party who is unsuccossful in che repert to offer
evidence of a boundary acquiesced in or of possession for the
statutory perind, urless the order or reference spocially resarved
the question. The Court want on ©o hold that thar? were no words

in the order or referonce from which any intsnticn we leave any
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gquastion ve ba swirled by tht Court on avidence could be gatharad
Tno Court, thrrafors, helo thar Yhe order of Lhe Residant Maglstrato
adjeuening the consideration of the report (o enable tha threse
defendants (rospondents) wo give wviderce of long possession was
wrong and shouvld be son asido,

In reviowing whe lnstant cusc, Shreo obsorvations can b
made. Farstly, tae lesrned Rosident Magistrats was misvakaen whaon
by staied that whe Surveyor's Rzporit hed boos moant te ascoytaln
"whiothes [Chorry Lanci was the only accoss by whe defondants ©o
theiy propoerty” thac 1s, whethor “bhoe raspondents could plead an
casement by necossity. The Ordev of Roferance o tha Surveyor was
s0luely concerned with che point at which Cherry Lano endad, Tha
Surveyer's Roport cloarly aestablished that boundary.

Szeondly, wane real difficuliy in this case arose bocause, as
the learned Resident Magistrats saild, tne dlssues brought before the
Cour: aftcr tho Surveyer's Reperi was done, were different foom the
ones facing the Ceurt at the commencament of Lhe action., At first
Lhe ilssue was morely ong of boundary but latser the defendantis
raiszd the dofence of an sascmeni through ths propsrty of the
appellant,

Thirdly, 2s a consaquunce of the divergsncs in issues beforse

the Couri, the Surveyor's Roport dealt with only first issu. of

boundary. Dszspite this, the loarped Resident Magistryate dotermined
Lhe case on the basis of the existencs of an sasement by prescrip-
ticn. This procedure was clearly orronceus.

The purpose of wha Survayer's Report is o serile the
disput® between the partviss. It 1s to ¢stablish facts con which
rhe Resident Magistrato can base his decision. The Rapert will be
the sgle basis on which the dispuins is o be swtiled unless the
parties roserve a gquoastion or gquestions for the detcrminaticon of

the Court onh oLher oviaonhes.
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Waen the partivs agroed to the rofercnce they wore impliedly

B
.
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staving thpat the scle issue teo bg dergrmincd was onc of boundary.
The Raport did determine this issuz. It esteblishod ihe

boundary ¢f th~ appsllant's land £o bié at lins BCD .nn Exhibit 1.

It gives po indicahion as to wheihoer ai the end ¢of Cherry Lane
Thirs 18 a nrack or path acress tha appellant's land. Thiz 1is

$0 because the Surveoyor was nol required Lo roport ol such & matiar
by virtuz of *he Order.

The parties book no wxcophtion to chr, Report, as was within
thelr competencs. Thiy roservad ne questions f{or the derermination
by the Court on avidoncy apart from the Roport. They were thus
impliedly undertaking Lo bs tetally bound by the findings of the
Surveyor. It was claar, hoewever, that in ithée circumstances this
Report was unable to "seitle the mattor in controversy."”

ipticn was a propar ong Lo

&)
-

cr.
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Tha defoncs of 2asaomsnt by pre

i

nave busn raised on the facts in this case. This should have been

bé

dons befoxs the reforence wo the Surveyer had bogn made. In the

L]

Surveyer's Rapurt it would then have baen pessible for the Jurveyor
te indicate wheibor 2 rrack or patin exisied across the land of the
appellant.

In the clrcumstances, Lhe loarned Resident Magistrats should
noiL have procrvdad 1o debermiag the cesc op b basis of the new
defence raisd by the respendonts without 2 furthuer reference to
the Surveyor.

We therefors allewed the appeal, set aside the order of the
Court below and ordered a new vxisal befors a daffarent Resident

Magistraic. Theo respondents ayvv ordercd to pay cests, fixed at

$500.




