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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA N
IN COMMON LAW
SUIT NO. C.L. 1988/G102
BETWEEN MARJORIE GREEN PLAINTIFF
AND CLIFFORD VINCENT DEFENDANT

Mz, 0.K. Tonsingh for Plairciff.
Miss Dorotﬁy Lightbourne for Defendant

Heard: July 13 - 17, 1992; July 21, 1992; May 13, 1993;
June 8, 1993; April 6, 1994.

Jﬁdgment
HARRISON (K.) Ji (Ag.)
The plointiff's claim pgaiost the defendant 1ies im megligence. She alleges
that at all matérial timés she was a passengé¥ on a miinibus owhed by the defend-
ant and that on the 18th day of April, 1986 the said bus overturned as a result

of the negligence of the dcfoudant'’s servant and/or ggent Chereby causing her

personal injuries, loss, oxpeonscs and dameges.
She has pleaded and soughi: ©o rely upon the doctrinmg of res ipsa loquitor.

The defence has denied negligence and reliance is placed on the doctrine

of inevitable accident. Thc plazadings state inter alia:

".e.. The ball joint of the left upper eoutrsl arm suddenly jumped
out of its sockc: thersby cnusin;‘ihc 1sft fron: whezl to become
unsteady whereby th: bus became unbalancod and motwithstanding
the cxercisec of all rcasonable care and skill ir the cmergency

thereby creatzd, he dcfondant's said servant was unable to avoid

the said accidcot and the motor bus fell om 2is sidc ...."

A reply was filed by the plaintiff and issue joincd with the defence save

and .xcopt for admissions.

In Scott v. Lomdon and St. Catherine Dock Co. 159 E.R. 665, Ex. Ch.

Erlic C. J., described conditions for the applicatior of thzsdoctrine of res ipsa

loquizor in the following statement:



"There must be rzascnable evidence of negligence. But where the thing
is shown to be und:r the management of th: defundant or his servants,
and the accident is such as in the ordinary course of things does
not happen if thosc who have the management use proper care, it
affords reasomablns eovidence in the absencs cf =xplanation by the

defendants, that the accident arose from wan: of care."
Iz light of thc abov: statiment the plaintiff musi prove two facts, namely:

1) that the "thing"causing the damage was undwr The management
of the defandant or his servants, and
2) that in the ordimary course of things i he accident would not

have happencd without negligence.

The defence of inmevitable acdident amounts esscatially to a demial that due
carc was not exercised. It is but atiother way of saying that the defendant has
not baogn negligent. It shows that en essential ingradicomt of liability, namely,
carclcssness has not been cstablished. The success of this plea therefore depends

upon the facts of the individual case,

The plaintiff gave avidamcz that on tha 18th Aprii, 1986, she was a passengar
on the defendant's mini-bus which was on its way to St. Auas Bay. According to
har, the bus left Claremoni aund "as it bend a cornmer amd going on straight, it
Zurp over., It turn ovaer on the Zop." She further sicted that she was thrown te
tha floor of tha bus and as @ r:sult of this she sustaincd serious injuries. She

called no witness.

Sclwyn Mattis, the drivcr of the mini-bus testificd that about eleven (11)
passongers who wera on the bus wcre picked up in Clarcmont. These passcngers
bad an agreement with the owner/defendant to transpert thom daily to and from

S¢. Anas Bay.

Mattis' evidence furthor rovealed that he was on hie way to St. Anns Bay
gravelling betweon 15 - 20 m.p.h. along Gully Road. This rcad has been described
by him to be "bumpy" and “hev: nuff corner going down.” Whilst proceeding and
as h¢ was about to cross z 1ittlc sink in the road which he says 1s like a trench,
ho spplied his brakes and hs z28rd a sound go "clow."; He then felt the steering

“fiy out™ of his hand and th: bus went and lean on ih: banking.




After the passengers and himself alighted from the bus he observed that the
front wheels were off the road surface. The left front wheel was turned inwards

and locked under the bus,

Glenroy Simpson, thc m:chanic for the bus arrived shortly nfeai; He dis-
covercd that the left uﬁpmr ball joint was dialodgéd from its socket, At
on¢ point in his evidenee ke had mentioned thnt th@ ball joint was broken but
changed his evidence éubsequantly to say 1t wa "1009@ out of the socket". He
replaced the damaged ball joint with an(old ohd which was kept in the bus and

it coatinued its journcy to St. Anns Bay.

Passengers who wera on tho bus were called as witcossus by the defence.
Thoy all stated that the plaintiff was not a passengiar on the bus that morning.
They have mnintnined that uha bus rested on the eémbanktént aftet it went across

the trench and hnve outtigbtly dcnied thht the bue had overturned on its top

with the four wheels in thu air.

Evidence in the casc has revcaied iﬁnf Ehe dsfcndant owned this bus since
1984¢ He testified that thc bus was consfhntly maintainsd. Every Sunday his
mzchanie, Glenioy Simpson, carried but shfviclhg¢ Thrad monéﬁs beforc the
accidint the mechanic had replaced the twd uﬁper ball joints. fﬁe lo;er ball
jolnts were changed at an cerlicr date. He testifiad that servicing included
031 checks, jacking up th: front end, checking stecring ¢nds, checking ball
joints and servicing the brakcs. According to Simpson all four ball joints
wers greased the Sunday bafors the accident. It was his opinion that the left

upper ball joint was disledg>d because the bus had driveim over the ditch.

Leonard Bernard, a witmuss called by the plaintiff was of the opinion that
ths ball joint should noi hav: jumpad out ﬁnless it was worn. He agreed how-
@ver that a good ball joimt could jump out but only if ihe vehicle ran into a
big or decep pot-hole. There was no evidence as to this witness' qualification

a8 an expert in the fiecld ¢f mozor mechanic.

It was Miss Lightbournc®s contention that the defcndant aad shown a cause
for the accident and how ihe accident had occurred. She tharefore submitted

that the onus had shifted to the plaintiff to show necgligonce. She relied

upon the authorities of Barkway v. South Wales Tramsport Ltd. [1950] 1 All E.R, 392,
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Walsh v. Holst & Co. Ltd. [1958] 3 All E.R. 333, and Swan v. Salisbury Construction

Co. Ltd. [1966] 2 All E.R, 138 in support of her submissions,

Mr. Tonsingﬁ submitted on the other hnha. that the defendant had failed to
showw the cause of the accid@ni; Ié_ﬁ&é insufficient he said, for the defendant
to say that the ball joint jumped qgék;r éhdﬁ it ﬁor@ locsz. He further submitted
that the raﬁspﬁ why it’jumpad ou: or géré iobéé must be axplained since the

defendant was not relying upon o latdnt defect.

In so far &8 the déctrin: of rds iped loquitor is concerned, Lord Porter had

this to say in Batkwidy case (sﬁpta) at page 394:

"The doctrine is d-pondent on the absence of <xplanationm,
and alcthough it 18 th: duty of the defendauis, if they
desire to protéci themselves, to give an 2daquate
explanation of the causz of the accldent, y2t, if the
facts are sufficicmtly known, the question ciaess to
be one where thco fscis spcak for themsclves, and the
solution is to bu found by determining whother on
the facts as astoblishad, negligence 1s %o b imferred
or not."

I therefore ask myself this question: Has it boem 2stablished that the
facts surrounding the causc of the accident werc sufficicontly known in this case?
I would think not. I accept Mr, Tonsingh's submission and I hold that it was
insufficient for the defomdani o say that the ball joimt jumped out or that it

torx loose, In my view the reason why it jumped out or ifore loose must be explained.

I am further of the vicw that based upon the facte znd circumstances of this
casz, the doctrine of res ipsa loquitor is applicable. Th: onus therefore shifte
upon the defendant to estebiish on a balance of probabilities the defence of

inavitable accident.

What is the evidenc: im this respect? Selwyn Mattis has stated that he knows
quite well the road and the sink where the accident occurred. He was travelling
slowly, that is betwcen 15 - 20 m.p.h. before he approachcd the sink., He then
applicd his brakes and shor:ily after hecaring the "clow” sound, the bus "overturncd”
and lsaned on its side on #h. ombankment. He then alighted and observed that thc

upper ball joint was dislodgsd.

It is my view, that for the ball joint to jump out or tear loosc in these

. eircumetances, that event would not have happened it the ordinmary course of things

unleass negligence was the coausc.
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There was evidence tha: the upper ball joints of the bus were changed three
(3) moiths before the accidenz, and that they were grcassd the Sunday previously
to the accident. But, was this a satisfactory statc of affairs in view of its
use as a public passenger vchicla? It is my considered opinion and I so hold,
that more detalled and sp<cific mechanical checks ware roquired to be dome.
Jacking up of the front zmd and greasing ball joints urc in my view insufficient

mzasures to ensure road worthinzss of such a vehicls,

I must say that I am qui:e astonished that an old ball joint was used to
replace the dislodged onc so as to allow the bus to continue its journey with
pasacngers on a road which th> driver describes as dangorous. A story has been

told, ond it is to my miod, clear and un-ambiglous.

I find that on the dat= of the accident the deofcundan’s servant and or agent
was in fact operating thz mini-bus with a left upper dufactive ball joint. The
probabilities are that hc was travelling at a greatsr spaod than he has tried to
makz out to this Court with ¢he result that he was umabi- to maintain proper
control of the vehicle as it proceeded to cross the sink along Gully Road., The
dofondant has in my view, failed to establish the dafonci of incvitable accident

and on a balance of probabilitiss there was negligencc oa the part of his driver.

There is one further issu. for determination and this is whether or not the
plaiutiff was a passenger on that bus at the time of t{he accident. Issue was joinzd
in this respect from as <early as the filing of the Duofcnmcz. It was pleaded in the
Dafence that she was acver on ©h2 bus and witnesses wor: called by the defendant to

aptublish this fact.

The plaintiff testificd ¢hat the bus overturncd as 14 negotiated a cormer
and woat on the straight. Sho further stated that 1: <mdu:d onm its top with the
four whaels up in the air. The driver and passengars maintain on the other hand
that it was whilst on the straight road and as the bus was crossing a trench or
sink that it tilted to th:z lofi and rested on the left cmbavkment with the two

front wheels off the road surfacs.

The plaintiff further tostified that her young ciild was also with her on tha

bus but none of the defenc: witnesses saw any child,




She also contended that a conductor was on the bus bui he had not yet collected
hexr fare at the time of the accident. The driver and defendant maintain that with
the system in place there is no conductor on the bus., Furthermore on the date of

the sccident the driver states that no conductor was ou the bus.

(~/ﬂ Credibility and reiiabilicy of the witnesses ar: fundamental issues for con-
siderati&n i; this case, ‘ii was3 sgbmitted that the plaintiff would gﬂﬁé‘been bold
if not brazén to come to this Cqutt and present a cas: whon in fact BPG was not a
passenger on the bus; I have borng in mind ﬁét respoiss o the suggséﬁion that
sha was ﬁoévn passenger but having cbnsidered the dzmcanour of the_wi%hasées and
Vo . T

s ’ i e
their ovidence, I have comcludcd that I cannmot safaly raly on the evidemee: of tha

plaintiff. She has failed o impress mc as a witness of truth,

1

(;_) On a ﬁdtality of tha evidomée, the probnbilicins sro chat the bus find restod
f o2 the laft cimbankment after the ball joimt an dislodgad. I therefote accept
that version: The plaintiff’s stoty is incredible aud whimsical and 1 accept ths
evidonee thit she was dot o pdssanger on tﬁa defendant’s bus on the dey of the

accidont.,

Iz these eircumstancas, che plaintiff’s claim is dismissed afld judgment 1s

awerdzd to the defendant with costs to be tiaxed if not agracd.

f,.:».
K\/




