<4

Vel uront Bor L

e h . ,“»; - N .
L. ‘ oWy, e s

AV T et

Y

Fool R NG R 2

X o
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY
SUIT NO. E. 97/95
BETWEEN DELROY GREENWOOD
REVOLENE GREENWOOD PLAINTIFFS
AND ARCHIBALD McINTYRE DEFENDANT

Dr. L. Barnett instructed by Miss Leila Parker for Plaintiffs.

Migs A. Frankson instructed by Gaynair and Praser-for Defendant.

Heard: June 7;8,22‘30= 1995

Sywmons for Jaterlgsuytesry Injunction

Arigsing from a Writ of Summons filed by the Plaintiffs on the
13th day of March 1995, an applicatign for Interlacutory Injunctiom gas
heggd gp- the 7th and 8th June, 1995 whereby the plaintiffs sought an

order:;

"restraining the dafendant either by himself; his
servants and/or agent from continuing to build upon
the top of his present house at Lot 21) Cumberland
Housing Scheme, Gregory Prk in the Parish of

St. Catherine and thus trespassing on the roof of
the plaintiff’s house at lot No. 210 Cumberland
Housing Scheme in the Parish of St. Catherime."

At the hearing, the summons for injunction was amended on appli-
cation of thg plaintiff's to insert the words "sbove the height" in lieu
of the words “upon the gop" in line 1 of the above application. Judgment
was reserved and as I had promised to expedite the matter I now seek

to fulfil this promise.

Rastrictive gg!pnants

The parties to this action are adjoining owners of what has been

described as Puerto Rican Modcl houses. Both houses sharc a common wall
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with the houses adjacent thereto. It is also undisputed that the two

lots are part of the same subdivision scheme initially owned by The National
Housing Trust Corporation. They both have identical and neutrally appli-
cable restrictive covenants which run with the laﬁd binding the registered

proprietors and enures to the benefit of and is enforceable by the registerd

proprietors.,

The plaintiffs land is registered at Volume 1213 Folio 100 of

the Register Book of Titles and the defendant's at volume 1213 Folio
101 of the said Reglster Book of Titles, Of relevance to these proceedings

are Restrictive Covenants Nos. 4 and 7 respectively. The former reads

as follows:

A1l buildings to be erected shall not be less than
fifty feet from the centre of adjoining main roads

or thirty fecet from the centre of adjoining parochial
roads and strecets and not less than five feet from
adjoining fences. (emphasis supplied)"

The latter reads as follows:

"No fence hedge or other construction of any kind

nor any tree or plant of a height of more than

four feet six inches above road level shall be

erected grown or permitted along the boundaries

of the said land and three feet six inches within

fifteen feet of any road intersection.” (emphasis supplied)

Affidavit evidence

The plaintiff Revolence Greenwood in an affidavit sworn to on

the 13th day of March 1995 has deposed inter alias

5, That the defendant has started to build on top of his house
and in so doing he and/or his workmen stand on top of the

roof of my house in order to erect the posts for the new
structure he has planned.

6. That the structure that is being erected is blocking both air
and light and is a nuisance to me and the other occupants of
my house and is on the wall which is common to both the
defendant and me.

7. That as a result of the work being done, damage has been done
to my house, water seeps into my living room as a result of
the construction work being done and moresc when rain falle.




8. That my house is damp and now resulted in my children becoming
asthmatic,
9. That I verily believe that the defendant has no authority to

build on top of his house as he is committing a breach of the
restrictive covenant and I have not been served with any
notification of an application for modification of any of the
restrictive covenants."

The affidavit evidence of the Defendant sworn to on the 2nd

March 1995 and which makes reference to suit No. E 14 of 1995 states

inter alia:

995.

10.

|

12,

15.

That sometime in or about November or December, 1993 I
commenced construction work for an addition to the
dwelling house situate at Lot #211 Cumberland Housing
Scheme aforesaid.

That the construction was commenced pursuant to approval
being applied for and obtained from the Parish Council
for the Parish of St. Catherine and I exhibit hereto
marked "A.M 3" a copy of the said approval.

That the constructionr that is being done as aforesaid is
for the addition of four rooms which will make the
resulting structure a two storey single family dwelling
house,

That it is untrue for the plaintiffs to say that in performing

the said construction works myself and/or my workmen have
stood on the plaintiffs’ roof.

That the roofs of all the structures in the Cumberland Housing

Scheme aforesaid, including the plaintiffs are constructed
from concrete; otherwise known as slab roofs.

That my construction works have not caused any damage to
the plaintiffs’ house thereby resulting in water seeping

.into their living room and if there is any such damage it
'is a result of the Flaintiff’s own construction of an

enclosed verandah which reaches from the ceiling to the
floor of their house.

That I have carried cut checks at the Parish Council for
the Parish of St. Catherine whose records do not show

that the plaintiffs ever applied for or obtained permission
to construct verandah aforesaid......”
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Construction by Defendant

It was contended by Dr. Barnett on behalf of the plaintiffs
that the defendant had carried out construction to his house which was
out of character with the original scheme. Dr. Barmett argued that the
affidavit evidence revealed that some of the constructicn was on the
common wall or dividing fence between the two premises. The affidavit
evidence of Remnick Augustus Hall, Guantity Surveyor, sworn to on the

27th day of April 1995 states inter alia:

"2 That on the instructions of the plaintiff, the owner and
occupant of a dwelling house at Lot 2Z10Q Keswick Track,
Cumberland in the Parish of St. Catherine, I inspected the
said premises or the 19th ddy of April, 1995.

3. That as a result cof this inspection I noticed that there
is a structure being erected on the adjoining dwelling
houge - that is Lot 211 Keswick Track Cumberland in the
Parish of St. Catherine which shares a common wall with the
plaintiffs’ dwelling house.

4. That this addition consists of a wall about 11/2" from a
wall similarly constructed on Lot 210 Keswick Track and
as a result rain and/or storm water is trapped between
the walls causing damage to the internal face of the wall
on the gaid Lot 210 Keswick Track.

5. That there is damage to the wall which consists of peeling
of the paint and flaking of the rendering a total area of
approximately 56 squarc feet.

6. That in another portioned (sic) of the house on the side
aforesaid the inclusion of the additional structure has
weakened the roof and wall at the particular point of
construction - a total length of approximately 12 feet,

7. That the structurc which is being erected is over six
feet in height and results in making dark the open space
of the plaintiffs’ home."

Submissions

Dr. Barnett submitted that the construction which the defendant
had embarked on was in contraveniion of the restrictive covenants limiting
the height to which any construction may be erected along the boundary
or in proximity to the the dividing fences. He aiso argued that the
construction restricted the plaintiffs’® right to light and air and that

it was causing and threatened toc cause a nuisaunce aund to adversely affect

the plaintiffs' enjoyment of their property.




O

Dr. Barnett further submitted that where there is a negative
covenant as in the instant case, a party is entitled to an injunction to
restrain any further infringement of that covenant. He argued that it
was no excuse for infringing a covenant nor is it a ground for modification
that the person who seeks to disregard the covenant may put his property
to a more economic or beneficial use. The issue he says was whether
the covenant provided any benefit to the persons in whose interest it

was impose ~ see Stannard v Isss [1987) 2 WLR 188, He alszo referred

to the learned authors Preston and Newsome on "Restrictive Covenants®

7th Edition paras 6 - Ol and &~ 0Z; Krehl v Burrell (1877) Ch. Div,

551; Redland Bricks v Morris [1970] A.C. 652 and Charrington v Simons

[1571] 1 WLR 598.

Dr, Barnett finally subuitted that having regavd to the facts
deposed to on behalf of the plaintiffs and even those relied upon by
the defendant, the structure comstructed by the defendant contravened

the negative stipulation of the covenants referred to zbove and the in-

juction prayed for should be granted. R

Miss Frankson subuitted on the other hand, that the plaintiffs
did not produce sufficient evidence in order to satisfy the Court that
they are entitled to the injuction as prayed. She contondad that they
have not made full disclosure of all the circumstances and that they
were coring to Equity with “unclezan hands". She submitted that the structure
under construction was not on top of the house and was therefore not
resting on any common wall peculiar to the duplex strxucture. Reliance
was sought on the Affidavit of Puel Thames, Commissioned Zand Surveyor,

sworn to on the 8th May, 1995 wiich states inter aliag

Y...1 also noticed a structure being constructed to the
front and rear of tho pre-existing dwelling house on Lot

211 Keswick Track aforesaid. This structurc, being to

the front and rear of the pre-existing building does not
rest on the common wall between lots 210 and Z11 aforesaid.™

It was further her view that covenant No. 7 s now been rendered

void and of no effect because it zffect were to be given to this Covenent
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the present houses themselves being in excess of 4ft. 6 ins. in height
would be in breach. But, she says if the Court were to find that this
covenant subsists and further, if the Court were to find the defendant
to be in breach, it should alsc £ind that the plaintiffs are in breach
themselves, they having constructed their verandah and have encroached
upon the defendant’s land by one foot. Interestingly, she submitted
that covenant No., 7 did not apply to the common boundary but related
to the cother three boundaries. She was of the view that this covenant
contemplated a class of construciticn which would fit in with fences,

hedges, trees and plants.

In relation to covenant No. 4, she submitted that it would be
unreascnable to interpret it to mean that where any addition is contem-
plated by either party, that party should step in 5ft. from the point

where the houses are joined.

On the issue of the right to alr and light, Miss Frankson submitted

that there was no common law right to them (Sce Chastey v Adukland) (1849

Ch 389)., Furthermore, she argucs that that there is no express covenant

for them in the instant case.

She also submitted that there has been inordinate delay and
acquicecene on the part of the pleintiffs, Affidavit evidence of the
Defendant: revealed that to the front and top, construction was 707 complete
and 60% ;omplete to the rear. She pointed out that there is evidence
showing where one-half million dollars have been expended to date and
if thc work had not been interrupied by anm interim injunction in the
matter, it would have taken some further six months to complete. The
plaintiff she says waited somc one year and threc months after construction
started to file the writ of summous and to make an application for an
injunction. These factors she argued, were extremely relevant and ocught

to be material when the Court comes to exercise its discretion.
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The Law

Finally, Miss Frankscn submitied:

The party whc is in breach of a covenant is not entitied to
eqitable relief againct another party whoe is committing the
same breach.

Where a plaintiff is claiming specific performance of restrictive
covenants he is not entitled as of right and the Court is obliged
to consider all the principles governing the exercise of its
equitable jurisdiction.

The plaintiffs in this case have acted unreasonably, unconscionably
and are oppresive in their claim against the defendant. Further,
because the plaintiffz have completed their construction the
defendant cannot bring a claim against them.

The pleintiffs’ handse are unclean and they cught to be barred
from eqitable relief in the form of injunction prayed.

In relation to negative covenants, the normal remedy for breach

of an express stipulation is an injunction restraining acts in breach

of it ~ see Preston and Wewson's on "Restrictive Covenant® 7th Edn. at

para. U -0l page 160, In Doherty v Allman (1878) 3 4pp. Cas 709; Lord

Cairns said this of a negative covenant at page 719:

3rd Edn.

“If there had been s negative covenant, I apprehend according
to well-settled practice, a court of equity would have no
discretion to exaercise, If parties for valuable consideration,
with their eyez cpen, contract that a particular thing shall
not be donme; and in such case the Injunction does nothing
more than give the sanction of the court to that which already
is the contract between the parties. It is not then a
question of the balance of conveniesnce or inconvenience,
or of the amount of damage or injury - it is the specific
performance, by the court, of that negative bargain which
the parties have made, with their eyes open, between them-
selves.”

On the issue of negative covenants David Bean on "Injunctions®

states:

2

¥ ..Such an injunction is described as iscuing ‘as of course',
but the court’s ultimate discretion rewmains end an injunction
may be refused on the ground, for examplc, of sharp practice
by the plaintiff.”
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Findings

On the basis of the affidavit evidence presented it does seem
that there 1g little or no dispute on the facts. Both parities have accepted
the respective titles referred to above. The parties have for valuable
consideration contracted inter alia, that all buildings to be erected shall
not be less than 5ft. from adjoining fences and no construction of any kind
of a height of nmorc tham four feet six inches above road level shall be erected
along the boundaries of the said land. It is abundantly clear that the
defendant has admitted that he is building a structure at the second level and
the plans which he has exhibited indicate that the new structure will rise
above the existing building and will be adjacent to or linked with the common
wall. I therefore agree with Dr. rarnett that the height of the new structure
has been proven without any doubt to be in excess of 4ft. & ins. and therefore
contravenes the negative stipulation of the covenants. I hold that it is
realiy not a question as to ths balance of convenience or inconvenience.,
Rathexr, it should be the specific performance of the negative bargain which
the parties have made betwoun themselves.

DBelay Acquiescence and Breach

The question which ariscs ncow for consideration i¢ whether or not there
are grounds for the refusal of an dnjunction. Has there been any inordinate
declay and/or acquiescene by tho plaintiffs? Are the plaintiffs guilty of
breaching these negative convenants themselves and if so to what extent?

Misg Franksom has submitied that the plaintifife have waited for ’
one year and three months aftcr construction started, te £ile their writ
and to apply for an injunction. It was therefore her view that this type
of delay and also acquiesceuce on their part ought tc debar them from the
grant of an injunction.

The Affidavit evidence oi the plaintiff Dalrvoy Groenwood sworn to on
the 20th April, 1985 reveals that he uad reported the matter to the National
Housing Trust and that a Mr. Delosts from cthat orgenisation had vieited the
premises and spoken to the defz:dant. It has also bea: depesed that he had
complained to the St. Catherine Parich Council avd one dr. Smikle visited
the scheme. He further deposed that he initiated lu:;.l proceadings and had

served the writ of summons on tho defordan -




aug "That prior to and since those notice of proceedinps the defendant

has eudeavoured to steal a wavch by hurrying on the building as his

workmen are egtill veudering wal

and material is stilil being transported

in vehicles marked Tolice.”

Kekewich J., in CGoddard v Fidland BRailway Co. (1891) Chan. Div.

126 had stated at p. 1273

oo The real guestion to be considered wes whether the

plaiutifi had doue anything which debarred hiw from

suing; and in considering that question His Lovdship had
to bear in mind what the plaintifi is seeling was
specific performance of the covenant in the copveyance
unider which the company were entitled, and when the court
was asked to exercise that discretionary jurisdiction,

one wag bound %Zo re bexr that he who came inte equity for
relief must come with clean hands - that is to smay, with
his own characier clusr with vegard to the subisct-

mateer of the action. Was the plaintiff in thet position?

He was also bhimself bound by a covensnt whicl. was in form

80 precisely similar te that entered into by ihe defendants.,.”

Hie Lovdship then continued:

The defendant was also conten
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o the defendant's land by one foot. ilise Fraukson there
that a party in breach of = zovensnd

againui

that ir the iunstant case, the brsa

not be

case
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cred a projection of 16 ip
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aonThe question . was whether the plaintiff, or hig
predecessoy, bud so periormed his covenant fhat the
plaintiff was entitled to aay he had the © L tc sue
othey pevrszons fov i s of a similar ob 213 and
his Lordship wus . whether i{ there bhad been
2 breach, che byeach was cne of substance....

(emphusis supplied)
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i the instant case, rhat the plaintiff,

had cousirucited an enclosed vevanuah ro their house which had encroached

-

:fore submitted

is not entitled #¢ equitable relief

another party who is committing a breach.

Fisg Frankson who 1 rec te Goddard’s case {cupra) Lad submitted

ch commitied by the plaintiffs could

considered trivial anc the defendant here had =z stroonger

than the defendant iu Codard’o cese. In that csaze Kekewich J. had

s, A bow window

=

f.ad projected some 4ft. U trivial.

aintiffs here have conutructza a has encroached

e defendant's land by cus ioof, This has not been
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dernied by the pliaintiffs. But, dces the encroachment constitute a bar
to the grant of an injunction?! I adopt the words of Kekewich J and
congider this extension trivial, T am of the view that the construction
of a verandah would fall within such additions as are contemplated within

the original approved plans.

1 alsc accept the plaintiff'’s evidence that by nature of the
construction carried on by the defendant, water flows from the new additions
te the plaintiffs’ building and this construction alsc restricts their

right to light and air.

Dr. Barnett did opine that the principles of law were very clear
in their protection of the plaintiffs' proprietary rights and that protec-
tion has been given to them by restrictive covenants. Foxr that reason,
he says the Court will not allow a modification of such covenants
especially where the restrictions were imposed. It was further his
view that there was no excuse for infringing the covenant nor is it a
ground for modification that the person who seeks to disregard the covenant
may put his property to a more economic or beneficial use. It made
no difference that the person in breach has received approval from the
local authority to build. The Restrictive (ovenants (Discharge and
Modification) Act required a discharge and/or modification of covenants

before any construction commences,.

When one looks at the approved plans exhibited by the defendant,
the extent to which construction has reached, and the overall cost that
the defendant expects it wili cost him, I am reminded by the words of

Jesses M.R, in Krehl v Burrecll (1876) Chan., Div. at page 555 where he

states inter alia:

¥, ,.from the days in which the Bible was written until
the present moment, .... the man of large possessions
has endeavoured tc deprive his neighbour, the man with
small possessions, of his property, with or without
adequate compensation,®




11.

It is therefore my view that the injunction prayed in aid ought

to be granted until the trial o¢f the action or until further order.

There shall be costs of this application to the Plaintiffs to be taxed

if not agreed.

Certificate for Counsel granted.

Leave to appeal granted.




