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IN THE SUPREME COURT OF JUDICATUKE OF JAMAICA
IN MISCELLANEOUS

SUIT NO. 1990/M95

BEFORE: THE HON. MR. JUSTICE LANGRIN
THE HON. MR. JUSTICE CLARKE
THE HON. MR. JUSTICE K. HARRISON (AG.)

IN THE MATTER of an application
by ERLIN HALL fcr Leave to apply
for an Orcder of Certicrari.

AND

IN THE MATTER «f Services Commissicn
Memcrandum #PB/E 1317 dated the

17th day of Sentember, 1990 and/cr
Ccrrectional Services letter Ref.
Nc.P.H. 46 cdated the 28th day of
September, 1990 in respect cf the

purpcerted dismissal cf the Applicant
ERLIN HALL.

AND

AND IN THE MATTER cf the Public Service
Reqgulations, 1961 as amended.

Mr. A. Kitchin instructed by Gayner & Fraser for Applicant.

Mr. Lennocx Campbell for kespondent instructed by Director cf State ;
Proceedings.

HEARD: July 1, 2, 5, 1991 & i
September 29, 1993

LANGRIN,J.

Og July 5, 1691 when we delivered our judigment in this matter

we indcated tc Ccunsel c
S
Then, we thought, that would suffice. Since that time we have come
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both sides the reasons for ocur decision.

t¢ realize that the point in issue though elementary ccmes up quite

frequently. To ensure that the relevant authorities use their

powers in a proper manner we ncw put cur reascons in writing.

These proceedings coriginated in an applicaticn by Erlin Hall
for an Order of Certicrari tc quash a decision by the Public Service
Ccmmission whereby in a letter dated 17th September, 1990 the appli-

cant was dismissecd from the Public Service with effect from the

10th September 1589 uncder Regulaticn 37(4) cf the Public Service

Requlations 1661. This was consequent cn his absence from duty



without permission for more than five (5) days.
the matter first came before Ellis J. on 12th February, 1991 who
granted leave tc apply to the Full Court for an crder of certiorari. ‘

The grounds upon which the application before this Court
was made are stated as fcllows:-

(a2) "That the purpcrted dismissal cf the Applicant is

unlawful zn?/cr unfair and/cr in breach of Public
Service kegqulations 1961.

(b) That the purported dismissal as aforesaid is in fact
null, vecic, contrary to law and in breach of natural
justic.

(c) That the Public Service Commissicn and/or the
Commissicner of Cocrrections acted withcut or in excess
cf juriscicticn and in breach c¢f Public Service
kequlaticns anc¢ the principles cf Natural Justice,
in that the applicant was dismisscd from the
Department «f Correctional Services summarily and
arbitrarily anc¢ without being accordead a fair trial
cr any trial at all, nor was the procecure for dismissal
as providad Ly Requlaticn 43 cf the said Regulaticons
instituted,

The scle issue raised in this applicaticn for an Order of

Certicrari was whether the Rules c¢f Natural Justice had been observed.

Wwe will now attempt tc narrate the story briefly.

Erlin Hall the applicant is a Senicr Werder in the Department
of Ccrrecticnal Services having joined the Servicae on the 10th April,
1965. He was assigned t: the General Penitentiary in Kingstcn
and while on cuty in September 1969 he was injured by a bullet fired
from a rifle in his prssessicn.

As a result of the injury he lost the second tce cn his
right foct. He ccntinued working until June 1587 when the residual
effects of the said injury developed tc an extent that he would no
lcnger stan¢ for long pericds, suffered back pains and had difficulty

in walking prcperly.
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In April 1984 he scught medical treatment for the said
comilaints and was advised by Dr. Fraser tc seck medical treatment
in tﬁe United States. During 1988 he travelles tc the United States
on two separate cccasicons and cbtained medical treatment.

In Janﬁary 19898 the aprlitant was summcpei tc attend a
meeting at the coffices «f the Chief Perscnnel Officer who advised
him that he may be placur hefore a Medical Board to ascertain if
he should be discharged from the service on medicrl grounds and/
¢xr in the public intercst.

The applicant crntinued to have his me:licoal certificate
encorsea by Dr. Gray; tho Cocrrecticnal Departmoent doctor until
fmagust 1989 when upon cxaminaticn Dr. Gray recammended that the
epplicant was fit to resume duties.

From the 10th Septenber 1989 to November, 1%90 the applicant
was medaically unfit to rosume cuties and submitted mecical certifi-
cates tc cover that jericr.. There is a ccnflict ¢n the evidence
as to whether certificates were submitted to cover that pericd.

Mr. Gecrge Martin, Chief Perscnnel Officer asserted in an
atfidavit that the applicant was requested to provide a reEorﬁ from
his doctor in Fekruary, 198S but no report was cffered.

Dr. Alafia Samucls, Chief Fedical Officer ¢n the 4th June,
1950 reccmmended that the applicant shculd return to work in the
absence of a medical reprt.

A cugprehensive medical report prepared by Dr., C.a. Fraser M.D.
and Gated August 22, 1990 stated thet the applicant is medically
unfit andé suggested that arrangements be made sc that he may curtail
his prcfessional responsiliilities on medical grouncs. This report
was fcrwarded to the relevant authorities.

Sometime in July 150 he received a letter from the Correc-
tional Services Department dated 13th June 1990 requesting him tc
repcrt te the cffice at 34 Duke Street, Kingston on June 1%, 1950.
But when he attended in July 1990 he spcke with one dMr. kKoberts

whe infcrmed him that his wmatter hacd been sent to the Services




Comniission for a ruling. #r. Roberts in his affidavit asserted

that the applicant did nct arrive until July 15%0 but was silent
as to what he was alleged tc have told the applicant. According
te Kr. Roberts several nctices were sent tc Mr. Hall reﬁuesting

him tc report at his office.

On the 20th Noverber, 1950 the applicant received a letter
dated 28th September, 1%%0 purpcrting tc dismiss him from his office.

The applicant asscerts that from the 5th Seytember'lgae to
the 4th ipril 1591 he had Heen on sick leave and he was never
instructed at any time tc resume his duty. WwWhen he 83W Mr., koberts
in July, 1990 he showed him ccpies of the said? medical certificates
anc¢ the repcrt of Dr. ¥raser.

There are twoe important matters revealed in the affidavits.
First, there wes contradicted evidence that notices were delivered
to the applicant to report for duty. Second, there was a significant
absence cf evidence that the applicant was teld what was alleged
against him ancd hearing nis cefence or explanation.

The seccnd of these adverse factors was <enlt with by
Mr. Campbell when he submittad that the applicant cught to have
Leen aware of his absence from duty. But here again the evidence
renders the submissicn unclezr since the applicant says he was on
sick leave and never received any notice to resume cuty.

We must ncw turn tc the statutcry provision. Kegqulation

Regulations

37(4) of the Public Service/1961 as amended by the Public Service
(Amendment) Regulaticn 198% reads as follows:-

"The absence f an officer fron

duty for a poerioa ctf five cays

or more withcut permission

renders hix liable to summary

dismisscl with effect from the

first day of such absence."

It is plain frcw the wording of the regulaticn that the
power to dispense with the services of an ~fficer is tc be exercised
only after ccnsideraticn aud determinaticn cfi-

' (a) that the cfficer was absent from duty

for a pericd of at least five cays an:l




(o) that he was absent without permission
for that period.
It is not a power which must be exercised arbitrarily.

It is abundantly clear from the evidence and the submission
cof mr. Kitchin that the Pullic Service Commission had made up its
mind to dispense with the applicant's services con the basis of the
report made to it and the applicant was given no chance tc say any-
thing by way cf denial of the facts alleged in the repoexrt or in
mitication of them.

The Regulation dirl not give an abscluta discreticn te anyone
to dispense with the services of the applicant. In cur view the
discretion, althouth wide is net absclute. The Commission shbu;d
have directed its mind to the criteria laid down in the regulation
in accordance with the principles cf natural justice. This was
not done and we think it was precisely because the Commission was
advised that its discretinn was absclute which led tc the way the
applicant’s case was treated.

Mr. Lenncx Campbell, Counsel for the Respondent Commission
submitted that the applicant adopted a cocde of behavimur from which
the Court cught tc find that he was aware that he was away from his
place of emplcoyment on lezve withcut permission. Aaditicnally, the
Pul’lic Service Coummission which is appeointed under the Constituticn
cf Jamaica had jurisdicticn tc dismiss the applicant and properly
assumed that juriscdicticon. The Ccourt may not then enquire intc
the valicity <f the discharge of that function. However, Mr., Campbell
was mcre than cancid in his conclucding submissiocn when he said he
cculd neot place an interpretation on *summayy ‘ismissal' which
excluded the right to he heard.

It cannot be gainsaicd that in the absenc~ of an allegaticn
that the Commissicn had acted cutside its juris-icticn cr had
contravened the right ©f an individual to a fair hearing secured
by Secticon 20(2) ~f the Constituticn, secticn 136 cf the Constitutic:
excluded a Ccurt from inguiring intce whether the Commissicn had

validly perforwed its functicn. See Endel. Thomas v. attcrney General

of Trindcad and Tebage (1982) 4.C. 1.3. We wish to emphasize that




the only matter which we are deciding is that the process by which
the Publlic Service Ccommission reached its decision in this case
was unfair in this respect; that the applicant was never told the
reasnons why “his dismissnl was being considerec, and that he was
given no opportunity of moking an explanation about the matters

cf cowplaint against him.

We are far from s:ying that if the procedurn had been fair,
the respondent Commissicn would not have becn entitled to reach
the cecision that it «<id. Whether the decisior itself was fair
and reascnable is not & matter that can be rais<d in the present
proceedings.

we must make certzin cbservaticns on the law as we understand
it. 7The locus classicus in this area of the law is the decisicon

of the House cf Lords in kidge v. Baldwin (1963} 2 AER 66 (15964) A.C.

40 whare we find useful guidance on the preoper approach te this

type of case. Lord Roid in delivering his judgment said there is
an unbroken line ¢f authority to the effect that an cfficer cannot

lawfully be dismissed withcut first telling him whot is alleged

against him and hearing his <“efence or explancticn. We regard
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this rule as fundamental in cases of this kind when deprivaticn
cf cffice is in questirn. A forticri whep the cfficer has served
for ovver 20 years,

A formal hoearing way well be unnecessary ut an enquiry on
the facts should be corried cut and commen prudence shculd dictate
that the repourt or at le~st its substance should e shown to the
¢fficer and an opportunity afforaed him to comment on it befcre
the final decision was taken by the respondent.  Thoere must have been
a particular date con walch: the Coummissicn consi‘iered and arrived
at its decisicn, yet there is no evicdence hefore us that this date
was notified to the ap nlicant. Indeed; there is not cne thread
cf evidence that any aotteapt was mace by the respondent to invite
the applicant to attens. at arn intormal hearinglaf the charge which

had such disastrcus results.




We do not doubt the gcod faith of the Cuamission but in the
end it seems tc us that largely as a result of a mistaken roction
f the law the kules «f Watural Justice were l:reached.

The prceper apgprodch to this type of case was that the
Commission was bound toe sct fairly in exercising its statutory
powexr under kegulation 37{4). The decision which was reached
did not accord with the standerd ¢f fairness because the applicant
was net given an opportunicy te answer the accusation which led
the Commission t the conclusion which was reached,

We now turn to the guestion of remedy. Since we were
concernaed nct with the decisicon but the decision meking process
we are content with quashing the decisicn therchy enabling the
Commissicon to have the wrong put right. The orxder that Certiorari
should gc was in etffect cne which would requir. the respondent to
rieal with the matter ge nove.

Nothing that we <dic on July 5, 1991 reinstated the applicant
in his former positicn 25 a Senior Warder.

Accordingly for the above reascns we would grant the moticn

with costs to the applicant tc be agreed cor taxed.






