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T i t l e  r eg i s te red  a t  V o l u m e  1 1 2 4  F o l i o  

7 2 0  of t h e  R e g i s t e r  B o o k  of T i t l e s .  
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M r s .  P a m e l l a  B e n k a - C o k e r  Q . C .  and M i s s  M c D o n a l d  i n s t r u c t e d  by  C1 R a t t r a y ,  P a t t e r s o n  and R a t t r a y  f o r  P l a i n t i f f .  

M r .  B a r r y  F r a n k s o n  f o r  D e f e n d a n t .  

H e a r d :  F e b r u a r y  1 7 ,  1 8 ,  1 9  & 2 0 ;  

- March 1 6 ,  30  & A p r i l  2 4  , 1 9 9 8  

LANGRIN, J .  

B y  a n  O r i g i n a t i n g  S u m m o n s  dated D e c e m b e r  1 9 ,  1 9 9 5  t h e  

a p p l i c a n t  seeks a d e t e r m i n a t i o n  of a l l  q u e s t i o n s  b e t w e e n  t h e  par ies  
,-- 

I i n  respect of t h e  o w n e r s h i p  of t h e  sa id  p roper ty  and i n  p a r t i c u l a r  

t h e  f o l l o w i n g  orders: 

1. A  declara t ion t h a t  t h e  p l a i n t i f f  i s  t h e  sole-- 

bene f i c i a l  o w n e r  of a l l  t h a t  parcel  of land  k n o w n  



as 4 E l e n a  P l a c e ,  Kings ton  19 i n  t h e  p a r i s h  o f  

S t .  Andrew b e i n g  t h e  l a n d  comprised  i n  C e r t i f i c a t e  - - 

o f  ~ i t l e  r e g i s t e r e d  a t  Volume 1 1 2 4  F o l i o  o f  t h e  

R e g i s t e r  Book o f  T i t l e .  

2 .  A d e c l a r a t i o n  t h a t  t h e  Defendant  h o l d s  t h e  s a i d  

p r o p e r t y  upon t r u s t  f o r  t h e  p l a i n t i f f  e n t i r e l y .  

3 .  The d e f e n d a n t  do  t r a n s f e r  a l l  h i s  i n t e r e s t  i n  

t h e  s a i d  p r o p e r t y  t o  t h e  p l a i n t i f f .  

C'J 
I n  t h i s  matter  t h e  p a r t i e s  p r e s e n t e d  t h e  u s u a l  a f f i d a v i t  

e v i d e n c e  and s u b j e c t e d  t h e m s e l v e s  t o  r i g o r o u s  c r o s s - e x a m i n a t i o n .  

What h a s  been e s t a b l i s h e d  i s  t h a t  t h e  p l a i n t i f f  a  s e n i o r  a c c o u n t a n t  

was m a r r i e d  t o  t h e  d e f e n d a n t  on t h e  23rd Augus t ,  1986.  They l i v e d  

t o g e t h e r  a s  man and w i f e  i n  r e n t e d  accommodation f o r  a  number o f  

y e a r s  and t h e r e  a r e  two c h i l d r e n  o f  t h e  m a r r i a g e .  

By an  agreement  f o r  s a l e  d a t e d  A p r i l  2 ,  1991 t h e  p a r t i e s  

a g r e e d  t o  p u r c h a s e  t h e  r e l e v a n t  p r o p e r t y  and b o t h  p a r t i e s  s i g n e d  

C t h e  agreement .  Upon c o m p l e t i o n  o f  t h e  s a l e  t h e  p r o p e r t y  was 

r e g i s t e r e d  i n  t h e  j o i n t  names o f  t h e  p a r t i e s .  The p r o p e r t y  became 

t h e  m a t r i m o n i a l  home. 

S i n c e  1995 t h e  m a r r i a g e  h a s  i r r e t r i e v a b l y  b roken  down and 

t h e  w i f e  s e e k s  t o  have a d e t e r m i n a t i o n  o f  t h e  q u e s t i o n  p e r t a i n i n g  

t o  h e r  r i g h t s  i n  t h e  b e n e f i c i a l  i n t e r e s t s  o f  t h e  p r o p e r t y .  

I t  i s  t h e  c o n t e n t i o n  o f  t h e  p l a i n t i f f  t h a t  s h e  owns t h e  

p r o p e r t y  s o l e l y ,  l e g a l l y  and b e n e f i c i a l l y  and t h a t  s h e  a l o n e  

c o n t r i b u t e d  t o  i t s  p u r c h a s e .  On t h e  o t h e r  hand,  t h e  d e f e n d a n t  

c o n t e n d s  t h a t  a t  a l l  m a t e r i a l  t i m e s  it was i n t e n d e d  t h a t  husband 

and w i f e  would s h a r e  e q u a l l y  i n  t h e  b e n e f i c i a l  i n t e r e s t  i n - t h e  

p r o p e r t y .  The p u r c h a s e  o f  t h e  p r o p e r t y  w a s  by t h a t  j o i n t  e f f o r t  



and  h e  i s  e n t i t l e d  t o  o n e  h a l f  s h a r e  i n  t h e  p r o p e r t y .  

-- 

i i  The p l a i n t i f f  deponed t h a t  when s h e  m e t  t h e  d e f e n d a n t  he  
- 

w a s  a n  Accoun t s  C l e r E  w i t h  t h e  Jaraa ica  Mortgage Bank. I n  1986 

h e  w a s  made r e d u n d a n t .  S i n c e  t h a t  t i m e  h e  h a s  remained  unemployed 

e x c e p t  f o r  a  s h o r t  p e r i o d  when he  w a s  s e l f - e m p l o y e d  by s e l l i n g  and  

d i s t r i b u t i n g  p a p e r  t o w e l s .  She  was employed t o  P e a t  Marwick 

m itch ell, Chartered ~ ~ c c o u n r n - t  when s h e  m e t  h e r  husband  and  c o n t i n u e d  

t h e r e  i n  t h a t  p o s i t i o n  u n t i l  s h e  l e f t  i n  1980. She  worked as a  

Chief  Accountant with t h e  A l k a l i  Group o f -  Companies f o r  9  y e a r s .  

S i n c e  J u l y ,  1990 s h e  h a s  b e e n  employed t o  L i f e  o f  Jamaica. 

The e v i d e n c e  i s  c l e a r  t h a t  t h e  p r o p e r t y  was p u r c h a s e d  s o l e y  

o n  t h e  b a s i s  o f  h e r  f i n a n c i a l  s t r e n g t c  She p a i d  t h e  c o s t s  o f  t h e  
- 

T r a n s f e r  and  t h e  Stamp Duty. C o p i e s  o f  e x e c u t e d  c h e q u e s  t o t a l l i n g  

$59 ,391 .00  were e x h i b i t e d  t o  h e r  a f f i d a v i t  t o  c o n f i r m  t h a t  s h e  a l o n e  

p a i d  t h e  d e p o s i t .  She  f u r t h e r  deponed t h a t  h e r  s a l a r y  and  p e r s o n a l  

I c o l l a t e r a l  were t h e  o n l y  s o u r c e s  o f  income u s e d  t o  q u a l i f y  h e r  f o r  

t h e  j o i n t  mor tgage  o b t a i n e d  f rom ~ i f e  o f  J a m a i c a  and  N a t i o n a l  Hous ing  

C.1 T r u s t .  A l l  t h e  month ly  mor tgage  payments  were d e d u c t e d  f rom h e r  

1 s a l a r y .  I t  is a l s o  h e r  e v i d e n c e  t h a t  s h e  assumed f u l l  E i n a n c i a l  

1 r e s p o n s i b i l i t y  f o r  t h e  h o u s e h o l d  b e c a u s e  h e r  husband a p p e a r e d  

I u n w i l l i n g  t o  work. 

I The p l a i n t i f f  i s  adamant ,  e v e n  u n d e r  C r o s s - e x a m i n a t i o n  f h a t  

s h e  p e r m i t t e d  h e r  h u s b a n d ' s  name t o  b e  p l a c e d  on  t h e  t i t l e  as  a 

1 matter o f  c o n v e n i e n c e  and  a t  n o  t i m e  s h e  i n t e n d e d  t o  g i v e  him a 

1 g i f t  o r  t h a t  h e  s h o u l d  b e  an  owner  o f  t h e  p r o p e r t y .  

I (  The r e s p o n d e n t  u n d e r  c r o s s - e x a m i n a t i o n  by  M r s .  Benka C0kerQ.C. 

made t h e  f o l l o w i n g  a d m i s s i o n s  : 

(1) I don.' t k-now w h e t h e r  t h e  p r o p e r t y  was i n s u r e d .  



(2) Apar t  from plumbing I have neve r  done any r e p a i r s  

t o  house .  
- 

( 3 )  The house  was purchased  from Mrs. Hal l ' s  - f r i e n d .  

( 4 )  I a g r e e  t h a t  two mortgages  were o b t a i n e d  on house .  

(5) I a g r e e  t h a t  i n  r e l a t i o n  t o  both houses o n l y  M r s .  H a l l ' s  

a s s e t s  were c o n s i d e r e d .  I n  s e c t i o n  o f  form d e a l i n g  

w i t h  employment h i s t o r y  I had no employment h i s t o r y  

r e c o r d e d .  Only M r s .  H a l l ' s  h i s t o r y  was r e c o r d e d .  

(6) I a g r e e  t h a t  a t  a l l  t i m e s  repayment o f  b o t h  l o a n s  

came from M r s .  H a l l ' s  s a l a r y .  

( 7 )  I have neve r  r e p a i d  any l o a n s  on M r s .  H a l l ' s  Mortgage. 

(8) I pa id  no money i n  r e s p e c t  o f  t h e  ~ u r c h a s e  o f  4 E lena  

P l a c e .  

(9) I d i d  n o t  do  any r e f u r b i s h i n g  t o  4 E lena  P l a c e .  

( 1 0 )  I was u n a b l e  t o  c a r r y  my r e s p o n s i b i l i t i e s  i n  t h e  

househo ld . "  

/ 

I n  Cobb v.  Cobb (1955) 2 AER 696 Lord Denning MR. i n  L. 
d e l i v e r i n g  t h e  judgment o f  t h e  Cou r t  a t  p.698 had t h i s  t o  say :  

"When b o t h  husband and w i f e  c o n t r i b u t e  
t o  t h e  cost and t h e  p r o p e r t y  i s  i n t e n d e d  
t o  b e  a c o n t i n u i n g  p r o v i s i o n  f o r  them 
d u r i n g  t h e i r  j o i n t  l i v e s ,  t h e  C o u r t  
l e a n s  towards  t h e  view t h a t  t h e  p r o p e r t y  
be longs  t o  them b o t h  j o i n t l y  i n  e q u a l  
s h a r e s .  T h i s  i s  s o  even where t h e  
conveyance i s  t a k e n  i n  t h e  name o f  one  
o f  them o n l y  and t h e i r  c o n t r i b u t i o n s  
t o  t h e  costs a r e  unequa l ,  t a k e n ,  as h e r e ,  
i n  t h e i r  j o i n t  names and was i n t e n d e d  t o  
be  owned by them i n  e q u a l  s h a r e s .  The 
l e g a l  t i t l e  i s  i n  them b o t h  j o i n t l y  and 
t h e  b e n e f i c i a l  i n t e r e s t  i s  i n  them b o t h  
a s  e q u i t a b l e  t e n a n t s  i n  common i n  e q u a l  
s h a r e s .  " 



The second, i s  t h a t  where t h e r e  i s  a  common i n t e n t i o n  as  t o  

i,) whom t h e  p r o p e r t y  i s  t o  b e l o n g  o r  i n  what  d e f i n i t e  s h a r e s  e a c h  - 
- - 

s h o u l d  h o l d  i s  a s c e r t a i n a b l e ,  e f f e c t  s h o u l d  be  g i v e n  t o  tha t  

i n t e n t i o n .  

Lord Upjohn ' s  o b s e r v a t i o n  i n  P e t t i t  v .  P e t t i t  1970 A . C .  

p.777 a t  p.813 i s  a p p o s i t e :  

"The p r o p e r t y  may b e  conveyed i n t o  t h e  
names o f  b o t h  s p o u s e s  j o i n t l y  i n  which 
c a s e  p a r 0 1  e v i d e n c e  i s  a d m i s s i b l e  as  
t o  t h e  b e n e f i c i a l  ownersh ip  tha t  was 
i n t e n d e d  by them a t  t h e  t i m e  o f  a c q u i s i -  
t i o n  and  i f ,  a s  v e r y  f r e q u e n t l y  happens  
a s  be tween husband and w i f e ,  such  e v i d e n c e  
i s  n o t  f o r t h c o m i n g ,  t h e  C o u r t  may b e  
a b l e  t o  draw an  i n f e r e n c e  a s  t o  t h e i r  
c o n d u c t .  I f  t h e r e  i s  no s u c h  :avai lable  
e v i d e n c e  t h e n ,  what  a r e  c a l l e d  t h e  
p r e s u m p t i o u s  came i n t o  p l a y . "  

Where t h e  e v i d e n c e  shows s u b s t a n t i a l  c o n t r i b u t i o n  whe the r  

i n  moneys o r  s e r v i c e s  o r  b o t h ,  t h e  maxim; ' E q u a l i t y  i s  E q u i t y '  i s  

a p p l i c a b l e .  

I n  J o s e p h  v .  J o s e p h  C.A.  1 3 / 8 4 ;  a  judgment d e l i v e r e d  i n  

L -,! 1985 Carey J . A .  had t h i s  t o  s a y :  

" I n  t h e  a b s e n c e  o f  e x p r e s s  ag reement  
on t h e  p a r t  o f  t h e  spouse ,  t h e  C o u r t  
w i l l  presume o r  impute  t h a t  h a v i n g  
j o i n t l y  c o n t r i b u t e d  t h e y  i n t e n d e d  t o  
s h a r e  e q u a l l y .  T h a t  p r o p o r t i o n  w i l l  
be  a l t e r e d  o n l y  where  e i t h e r  t h e  s h a r e  
can  b e  p r e c i s e l y  a s c e r t a i n e d  o r  t h e  
c o n t r i b u t i o n  i s  t r i f l i n g .  " 

I n  t h e  l i g h t  o f  t h e  e v i d e n c e  which h a s  been  adduced b e f o r e  

m e  it i s  r e a s o n a b l e  t o  c o n c l u d e  t h a t  t h e  w i f e  i s  a n  a m b i t i o u s  
(.F - 
(- hard-working  woman who h a s  c o n t r i b u t e d  s i g n i f i c a n t l y  t o  t h e  

w e l f a r e  o f  h e r  f a m i l y .  The husband on t h e  o t h e r  hand w a s  u n a b l e  

t o  assume h i s  f i n a n c i a l  r e s p o n s i b i l i t y  i n  t h e  househo ld  d u r i n g  



t h e  e n t i r e  p e r i o d  o f  t h e  m a r r i a g e .  On h i s  own a d m i s s i o n  h e  d i d  i 
I 

n o t  c o n t r i b u t e  t o  t h e  a c q u i s i t i o n  o f  t h e  r e l e v a n t  p r o p e r t y .  
- 

T h e r e  was no  s u b s t a n t i a l  c o n t r i b u t i o n  w h e t h e r  d i r e c t  o r  

i n d i r e c t  t o  t h e  a c q u i s i t i o n  o f  t h e  p r o p e r t y  a n d  s o  no i n f e r e n c e  

may b e  drawn o f  a  common i n t e n t i o n  t o  s h a r e  i n  t h e  b e n e f i c i a l  

i n t e r e s t  i n  t h e  p r o p e r t y .  I 

I I n  a l l  t h e  c i r c u m s t a n c e s  I f i n d  a s  a f a c t  t h a t  t h e r e  was I 

no a g r e e m e n t  o r  common i n t e n t i o n  be tween t h e  p a r t i e s  when t h e  1 I 
p r o p e r t y  w a s  p u r c h a s e d  i n  1991  t h a t  t h e  d e f e n d a n t  husband s h o u l d  - 1  

C' s h a r e  i n  t h e  b e n e f i c i a l  i n t e r e s t  o f  t h e  p r o p e r t y .  F u r t h e r ,  I f i n d  1 
j 
1 

as a f a c t  t h a t  he made no c o n t r i b u t i o n  t o  t h e  cost  o f  t h e  p r o p e r t y .  1 

The law p r o v i d e s  t h a t  where o n e  s p o u s e ' s  money i s  u s e d  t o  p u r c h a s e  ! 
p r o p e r t y  which i s  conveyed i n t o  j o i n t  names t h e  owner o f  t h e  l e g a l  I 
e s t a t e  i s  presumed t o  h o l d  t h e  p r o p e r t y  o n  a  r e s u l t i n g  t r u s t  f o r  

t h e  p e r s o n  who p r o v i d e d  t h e  f u n d s .  

I n  t h e  c a s e  o f  Dyer v. Dyer (1788)  30 ER. 4 2  a  c l a s s  o f  

R e s u l t i n g  T r u s t s  was d e f i n e d  by t h e  C o u r t  a t  p . 4 3  a s  f o l l o w s :  
.-- 

f ' \ 

"The c l ea r  r e s u l t  o f  a l l  t h e  c a s e s  w i t h o u t  
a  s i n g l e  e x c e p t i o n  i s  t h a t  t h e  t r u s t  o f  a  
l e g a l  e s t a t e  w h e t h e r  f r e e h o l d  o r  l e a s e h o l d ;  
w h e t h e r  t a k e n  i n  o n e  name or  s e v e r a l ;  
w h e t h e r  j o i n t l y  o r  s u c c e s s i v e  r e s u l t s  t o  
t h e  man who a d v a n c e s  t h e  p u r c h a s e  money. 
 his i s  a g e n e r a l  prWOsiti0n s u p p o r t e d  by  
a l l  t h e  c a s e s  and  t h e r e  i s  n o t h i n g  t o  
c o n t r a d i c t  it; a n d  it g o e s  o n  a s t r i c t  
a n a l o g y  t o  t h e  r u l e  o f  common l a w  t h a t  
where a  f e o f f m e n t  i s  made w i t h o u t  c o n s i d e r a -  
t i o n ,  t h e  u s e  r e s u l t s  t o  t h e  f e o f f o r . "  

Where a husband p u r c h a s e s  p r o p e r t y  and  p u t s  it i n t o  h i s  
f 

w i f e ' s  name; or i n t o  j o i n t  names h e  i s  presumed t o  i n t e n d  a  g i f t  

t o  h e r  by  t h e  a p p l i c a t i o n  o f  t h e  p r e s u m p t i o n  o f  advancement .  

T h e s e  p r e s u m p t i o n s  a r e  r e b u t t a b ' l e  b y  e v i d e n c e  o f  i n t e n t i o n .  



T h e r e  i s  n o  e v i d e n c e  t h a t  h i s  w i f e  i n t e n d e d ' t o  make h im a  g i f t  

o f  h i s  a l l e g e d  h a l f  s h a r e - i n  t h e  p r o p e r t y .  I n  f a c t  t h e  w i f e  h a s  

c a t e g o r i c a l l y  d e n i e d  d o i n g  s o .  

I h o l d  t h a t  t h e r e  w a s  a r e s u l t i n g  t r u s t  i n  f a v o u r  o f  t h e  

p l a i n t i f f  i n  r e s p e c t  o f  t h e  j o i n t  i n t e r e s t  o f  t h e  d e f e n d a n t .  

A c c o r d i n g l y ,  it i s  h e r e b y  d e c l a r e d  t h a t :  

1. A  d e c l a r a t i o n  t h a t  t h e  p l a i n t i f f  i s  t h e  so le  b e n e f i c i a l  

owner  o f  a l l  t h a t  p a r c e l  o f  l a n d  known as  4 E l e n a  P l a c e ,  - 
K i n g s t o n  1 9  i n  t h e  p a r i s h  o f  S t .  Andrew b e i n g  t h e  l a n d  

c o m p r i s e d  i n  C e r t i f i c a t e  o f  T i t l e  r e g i s t e r e d  a t  Volume 

1124  F o l i o  7 2 0  o f  t h e  R e g i s t e r  ~ o o k  o f  T i t l e .  
- 

2 .  A d e c l a r a t i o n  t h a t  t h e  D e f e n d a n t  h o l d s  t h e  s a i d  p r o p e r t y  

upon  t r u s t  f o r  t h e  p l a i n t i f f  e n t i r e l y .  

3 .  The  d e f e n d a n t  d o  t r a n s f e r  a l l  h i s  i n t e r e s t  i n  t h e  s a i d  

p r o p e r t y  t o  t h e  P l a i n t i f f .  

T h e r e  s h a l l  b e  h a l f  costs t o  t h e  p l a i n t i f f  t o  b e  a g r e e d  
' i (L': or  t a x e d .  


