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IN THE SUPREME COURT OF JUDICATURE CF JAMAICA
IN COMMON LAW

SULT NC, C.L. 1982/H220

BETWEEN EXLEY HO PLAINTIFF

A N D KUDYARD STEPHENS DEFENDANT

SULT NG. C.L. 1984/8056

BETWEEN RUDYARD STEPHENS PLAINT1FF
A N D THE ADMINISTRATCR GENERAL

FOR JAMALCA 1ST DEFENDANT
A N D FEDERAL INVESTCRS LTD, ZND DEFENDANT
A N D KRIAS LTD. 3RD DEFENDANT

{Consolidated Actions by Urder made in C.L. 1982/H22

Dr, L. Bainett and Mr., P, DePass instructed by Mr. D, Brandon of
Livingston Alexander & Levy for Plainziff Exley Ho.

Mr. Freucis and Mr. Norman Harriscor for Defendant Stephens

Heard: 8th, 10th, llth, 18th November, 1993 & June 10, 1994

ASSESSMENT OF DAMAGES

BARRISON J. (aAg.)

Puisuant to the Order of Thecbalds, J., dated 5th Octobar 1990, 1
have wsscssed damages in respect of @ bieach of contract rclating to the
sale of lacd 4in Suit C.L. 1982/H220. 1Iv is regretted chat it has taken some
timge in bauding dewn this award aud 1 do apologise for the dulsay.

Wihat is the evideunce in this cuse? The plaintiff and his partner
Dencis Hugh arc owners of 14 and 16 Rec Hills Read, St. Andrew. They carry
on the busincess of manufacturers aiw distributors of ¢lectionic products,
and hardwar: merchaunts at cthis address. Business was expanding, honee addi-
tionul space was required for the munufacturing cnd storage of ruw materials,
tinished goods and uew products.

Devvie Chin, a Real Estate Ageusc, was contacted in 1981 and he gave
the plaiunciff informarion corceruing 16 Red Hills Road which bounded 14 and
16 Red Rilis Roud on the west.

Cuin, acting on behalt of wie defendant, subsequenciy informed the

plaintaff that 10 Red Hills Road was avcilable at & price of $200,000 ang
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that u minimum of 507 deposit was rcquired by che defondani/vendol.

Thi dofendant testified thot he signed the sale agresment on the
Z9th day of September 1981 for compleilion to take place on the 30th of Maxch
1982, Hewever, before he signed, he had requested Chin to communicate the
following information to the plainyiff:

1. That the land was beuglic by him from one Jobson whe dicd

intestate and before tivle was transferred te him,

Z. That the Administrater Gonzral was administraror of Jobson's

cstate.

3. That a cransfer to ihe plainciff would tuke some wime.

4. That he was not legally iu possession of the land &s Jubson

hod not put him in possussion before he died.
5. Thbat there was a mortgage on the land to Unitcd Dominion
Cerporaticn,

Cnin tas testified that he peiuied out these probl@ma w0 ibz plainciff
who nsveviheless agreed to take the property. The sale agresment was subse—
quently signed and $100,000.00 pzid <o him,

The detendant/vendor failed to cowplete the contrace within the
stipulated time so the partiszs bad Lo irsort to a mumber ¢f intcrlocutory
applicaiicis i the Supreme Cour: in cyder to resolve certain iesucs, On the
6th April; 1983 ar order was evaatually made for specific pericrmance of the
GEYCOMEGT .

The evidence also revealed chav sometime in 1984 ox 19865, the defendant
had occupicd the land making use of it. According to him, be had buile
thre: "nessive' sheds onm it and they were used for storiig his tyiailers and
lumbsx. Hiz had also leased a porticu ci the land to a third party and was
colleciing mouthly sums for remt. This agreement commenccd in either 1986
or 1987,

Taere was also evidence {hav when the plaintiff's nemincee, Krias Ltd.,
bought ih¢ mertgage from United Dowminicn Corporation (U.D.C.) avd served
notice i the defendunt to foreclose, che deferdant sought ond obtained an
order ix 1987 to pay off the mortgagse. He claimed that he beougini the mortgage

in ordex te saxercise a power of sale uc give the plaintiff sails, but this was
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not to be,

Or the 12th July 1989, the court granted the plaintiff am order for
possasgicu of the property. Although hi had acquired possegssiorn in Jume 1991,
it was not until June 1962, he finaliy got vacant possessicii.

Both the plaintiff and his pariner have testified that Chin was told
that the property was acquired for extension of their prescat business and
that ic was neceded ‘precty quickly.' They had plans for the development of
14 and 16 Red Hills Road before thiey decided to acquire No. 10 and the drafts-
man was fusiructed to incorporats No. 10 in the plans for 14 auid 16 Red Hills
Road. This was done scme 2 - 3‘months after signing the contraci. The plans
were submiived to the Kingston and St. Andrew Corporation 2ud were fimally
approved on the l4th February, 1984,

It was further contendsd by whs plaintiff that if tha proposed expansion
was cariisd out there would have begrn extra storage and warchousiug facilities
and a fuctory for the assembly of Pro-Chef stoves.

Evidence was led that in 1984, the estimated cost of coustruction
would have bzen in the regleon oun $7.6 willion. In June 1991, ceonstruction
was astimated in the reglon of $25.6 wmillion and financing fcz the project
was alrcady discussed with Jamaice Cicizen's Bank.

Boilk che defendant and his ageny have denied that thoey were told
the ruusons why the land was boughn and neither were they icla of the intended
expansioii. Although Chin knew that the plaintiff was carryiung on businessat 14
and 16 Bed Hills Road, the defendant hos denled knowledge of this.

My ctask now, 1s to ascertain the correct principle on which the damages
in this casc should be determined and the amount of damages the plaintiff
is entitlsd te. What are the principles which guide a court when it comes
to asscse demages in respect of delay caused by the vendor's wilful refusal
to pexfoerm bis contract and the conscquent loss of profit ts the purchaser
resules? The measure of dsmages is, as stated by Fry J., in Jacques v
Millar (1877) 6 Ch.D 153, "the valus cf the possession of thz premises to
the plainciff®” for the period of the dclay. He said at paga 159:

"1 am entitled o have regard to the damages

which may be rcasorably said to have
naturally arisen from the delay, or which
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may bo reasonably supposed to have besu in
contemplation of tiw partdes as likely i
arise from the partial breach of the coutwaet,”

In rclation to loss of proiits concerning contracis fur zhe sale of
land, 1t kas been gstablished in a numbexr of cases that a purchascr may
claim the luss of profit be inteuded ¢ make from a particulay usse of land
ouly if ine verdor had actuul or imputcd knowledge of specisl circumstances

showinrg that the purchaser intendoed te use the land in that way. Seo

Diamond v Campbell-Jones [1961] Ci, 22, Cottril v Steyning and Littlechampton

Building Society [1066] 1 WLk 753.

1n Koufos v C, Czarmikow [1969 1 AC 350 Lord Reild stausd ot page 385

as follows:

“"The curcial quastion is whether, ou the inicr-
mation availablie 1o che defendant wher the
conlract was mads, he should, or the rzasonable
man ir his pesiiion would, have realiscd thow
such loss waz suificiently likely to result
from the bresch of contract to make it preprr
to hold that ¢be less flowed naturally fiom
the breach ¢r that loss of that kind siuid
have been wichis. his contemplation,”

¥or che defendant, Mr. Francis submittsad that in cidey for the plain-
tiff ©c¢ bo wwarded substantial damuges based uporn a loss of «coremic oppor-
tunicics, it must be proved thai o dutendant knew of the r»zpacsion plans.

he cilied aud velied ou Lic case of Koufus v C. Czarnikow Lid. [1969%] 1 A.C.

350. Hie submitted that neither vhe égveement for sale nor the sigtement of
claim hage swscited that che defarnden: wae aware of the purpoue fox which the
plainiiff wes purchasing the propsity. Furthermors, siacs the ices of
ccopuric opportunities was so wmarckisdi and formed o large icem of the
plaiucit?y¥s claim, it was =xpecisnd ¢ by seen as a coudizics in the sale
agrecomei:i. ad in the pleadings,

Re further submitted that the plaintiff had not provaed iiaay he suffered
any fineucicl loss in crder vo justify or award of $4,406,599.00 for “Fair
Market Rewi' of the proposed 2xpsusici st 10 Red Hills Roud as se¢i out in
Exhibic 6. According teo him the plueaviitt was required to prove that he had
rentea sonewiere else and had paid ~hig sum of mongy.

Ii wes further coutended o this loss musc be spuciuliy preved as
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an i of special demages and saything clse but stricec proci of payment or
liability wo pay would be merely speculative.

I acaling with the above submissions two questions scaw to arise
for covsidevacdion. The first is, wheiher the statement of claim has suffi-
ciently aiicged a claim based on loesg of cconomic opportunifice. The second
is whav, if any, is the effect of the pluintifffs failure ic¢c pinad this loss
in the stuienant of claim.

Mr. Francis nad submitted thaiz chis faflure would be fuzal to the
plaintiff‘s clsim for substantial damsges. Dr. Barnett on tvhe other hand,
submitrced thar the defendsut was not porwitted at the stagz of final addresses
wake & pleading point. He argued thai when the Court made the oxder for
damages to be assessed, the direciions did not contain onc for further pleadings.
There hud been correspondence betwnen the parties including the submission
by the plaintiif of his valuation which indicated quite clearly what he was
claiming foy loss of ecconomic opportuvities. Dr. Barnect further argued
that the defsndant did not request particulars and sioce be had perticipated
in the conduct of the assessment on b basis of that claiw he ought not to
raise clile peinc now.

i bave examincd the stavcmenc of claim and it does wot expressly state
a cloim for loss of economic oppertunities. It states iuter ulio the material
terms of trihe sale agreement and thit the plaintiff secks possession of the
premiscs, Ix my opinion, an allzsgation of a loss of value: ¢f possession of
the luand was lwplicit in the stavsmert ¢f claim, There is @ wali gstablished
principle ithatv an actiorn is normally ¢c be tried not on the picadings, but

on the ovidence. 1 tind support foi this primciple in the caer of Gloucester

House v Peskin 4 W.1.R. at page 191 wheie Marnan J., stated ivtsz alia:
".e. The plaivsaff will not, of course, be
allowed to set up an cutirely new case b
trial, but whers hig statement of claim is
merely defective, e¢.g. for lack of propex
particulars of dumage, the conszquence isg
not that he pecessarily fails to recover
nything, buc ihac he will not be allownd
to tender evidencs of such loss unless b
obtains leave ic¢ amszind and delivers proper

the state of thy picadings, gvidence has
been received wiiliour objection, the court
is entitlaed to act on that evidence...e..

1 therefore £ind merit in che submission made by Dr. Barmetr,



I ulso disagree with the cubmission that the amount of financial
loss must be pleaded in the statcement of claim as an item of spacial damage.
It 1s my vizw that the particulaors of loss set out in Exhibitr 6 sufficiently
take care of this.

I zelation to this claim for less of economic opporiunitics
Dr. Baructe submitted that the plafuiiff's claim was as a wesuii of him being
prevented from carrying out the desixed ¢xpansion. He statcd however,
that chis cloim was alternative o & cloim of reutal of che exiscing buildings
and lainé., He contended that the dufendent through his ageut know of the
proposid us: of the site and by making time of the essence it wes understood
that this menc acquisiticn of the lond by the contractusl time was a matter
of imperisnce to the purchaser., The fact that he paid a 50% deprsit in
answey to the defendant's demand indicaied that the purchaser wasz anxious to
get the land. There was he said, unchallenged evidence theoi plixs werg
alrzady piepuared to build on lands belonging to the plainriif sud he proceeded
to incngreis 10 Red Hills Road iwio ihe building plans for wiich statutory

approval was obtained. In lighe of ¢hese focters, he submiitod whiat the sum

of $4,406,509.00 for fair marker res-t of the premises from utun dote of completion

of tie propescd buildings teo Jun: 1991, as set out at pags & of Exhibit 6,
are rscoverable as damages.

Fium ithe evidence adduced in ¢his case, 1 am not satisficd on a
balaiice c©f probebilites that a claim based or loss of economic cpportunities
has bror made out. 1 am inclincd o believe chat the defzadant was uot
awars at the signing of the coutract of the proposed plane for 10 Red Hills
Road .

Cir Zhe¢ guthority of the cusse 1 hwve referred to, e pladneiff
would choerofore be entitled to heve dsmages assessed for the losc of the
fair masket xext cf the premises. Tae measure of damagss would bo the
velue ot ¢he possession of the land te him for that purposs.

fir. Francis submitted thae che plointiff is enmtitled coly tc damages
which thce market rernt for the lawd would have generated from the perxiod the

Courw ordercd the defendant te give up possession, that xs 1ith July, 1989,



to Jume 1991 the date he was given possession. He highlighitnd a number of
facters «o show the defendant’s iuebility to convey title sud how this led

to hils faiiure to complete., Fivstly, che defendant never bao leogol posscssion
of the propusty when he bought it fiom Jobson. Secorndly, L éid not get
possessaon when the Administrater Gorgral became the admivastvator for

Jobson. Thivaly; when the Court made ithe order for the contract to be
specifically performed it was an ¢idsy incapable of performance. From his
poiut oi view, an awara of $62,125,060 based upon calculurions arrived at

in Exnibié 15 by R.L. Palmer, Valuaiow, would be approprizii.

Di, Barneti( submitted on thr oibvzy hand, that the biusckh ¢f coutract
had occuricd from the date of cowpleticn and any delay beyond ithai point
guve 1isg e an action for damages. 1li was his view thercefoizoe chat the
date un winich the order wos made giving the plaintiff posscssicr was irrelevant.
From pis rcascning, a claiw in rospect ¢f the land would zunm £rom April 1983
when possessiorn should bave been piveoi, to June 1991 when pussession was
actuclly giver. he argued thzu alibough the defendant clain.d he was unable
to givi posecssion to the plailniizl hve exercised acts of owncrstiap and
possussrcn ovey the land, he¢ submiccad that 1u these circumetances, there
would by ¢ tioubt that the plaiviiff woeuld at least be cutivlud o damages
in respoee of o falr market renst of the cxisting premises whlch weuld in~
cludz rumioel valusctions for both lzed and bulldings,

I¢ wao conteuded by Mr. Fraicias that the deferdanc sooudia be creoiiea
with tbe value of the shrds as cany were crected on condicics thet he weuld
renove whivii.  He also submitted ichai ¢ purchuse money shoule be deducted
from wny daisvges the plainedff is 1o w2caiva,

The question whether or pey diw defendant could ramews bhgse siructures
dependua o the nature oi their cucezaiion, They were nade of hollow steel
uprigits, cubedded lu coucrete foundations ana fitted with sianl straps.
According iw vhe deteidant they were built co withstand hurxvicane force winds
ond wiihsioud burricane “Gilbert.”™ 1 um of the view therelcxre that these
sheds vow funwe part of the realty snd do belong to the ownox of ihe land.

See Reynolds v Ashby and Son{1904] A.C. 46&. 1 do not agres wich Mr. Francis
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that the purchase womsy ought b ‘be Feductsd Trom the dmmagos to be awarded.
1 ugree with Dr. Baruett fizsily, that damages would bucone asscessable
from the dute of completion and secordly, that in assessing ihe valuc of

possessici: of the premises, the renial velue of both land ond buildings must
be taksr fntz censideration. On his ccolculation a sum of $8G35,700.0C based
upon the method of appraisul in Exhibiv 6, would ba reecsoncble, This sum
was arvivad oo afecr taking into coneidoxaciorn the rental 2o boe ¢bisined from
the laic, thizc sheds, and building lucecd to o third parcy for ibe peried
April 1983 ¢o June 1961.

The wvidence has revesled thar il took close te teu(ll) yoars for
this cinfzuact to be performed. A wumbdey of facters con be stivibuted to the
defendant fur bis failure to complaix. He purported tec sell = property fot
which bz nao no legal title ot the wime ¢f eatering into chw: cowixact of sale
with the plaincdff. Hedther was he in possessicn of this precparvy. Despite
thess disabilitvies he nevertheless demanocd and raceived a 50% deposit on
sale. As @ wmarter of fact his agest didé inforw the plaintiff, ¢hai 1f che
full price was paid he would have beun given possesszion ilmmadiutcly. How he
huped 1o hwve schigvad this in view of bLis inebilicy teo conwvey title is
beyund vae's anagination.

i April 1983, the Court ducined epeclfic performance of the contracec
but accoxdang to hilm 1t was an crder locapable of performamce. Hoe was nct
in a pusiiivn to perform but shortiy thercafter iv 1984, he buili "massive"
sheds and wxercised acts of ownership and possession by parking his trailers
there and stcering lumber. Then in 1986, he entered into a leasre ogrecment
with a third party in respect of & portion of the land and celliecicd rent
from him uniil June 1991,

In 1987 the plaintiff attempicé to derive title cthrough its nominee
Krias Ltd, but the defendant woul& have none of this. He sought and obtained
an order ¢f ihie Court to have Krias Lid. accept full paymeni of tie mortgage
from him in order to discharge the ssid mortgage. In his tgsiimony, he said
this would have given him a power of sale over the property iz ocrder to

convey tiilse o the plaintiff. This was & mere gesture on his part and; the




plainciff was ounce more disappointed aud deprived of his title. In my view,
it could bi: gasd that this type of conduct on the part of the dafeundant lacks
bona fidos,

Tiws appralsal of 10 Red Hills Road was conditiomal upon satisfactery
identificacion of the land by a Commissioned Land Surveyor. ki. David Planc,
Commissicued Land Surveyor, carricgd cut a survey of the property. His
cvidence zoveoaled that cpart from ¢ small encroachment at the souch wdstern
coruer, the boundaries were consiscont with the Appraiser's Report.

Or. my calculations thercfore, o award based on a lcss of fair market
rent of the premises, would enticle the plaintiff to the sum of $876,521.00
and it 1s sriived at zs fcllowss

Valuc of three sheds as at April 1983 civecececeeeces $268,000.00

Mucrker rent based on 157 0f ValuC caeereccssccseaceneee$sd0,200.00

Velu: of land as at April 1983 ..ceeseecesceccsessoc$140,000.00

Markit rent bosed on 57 Of vALUS ceveccvsvascsesenceccs$7;000.00

1f aunual merket rent is to be i1ncreascd at & constant rate of 157 then the

markei rout for pericd April 1983 o June 1991 would be allocavnd as follows:

Ap1il 1983 to April 1984 seveoocceccccssescscevesssosnnetts?, 200,00
April 1984 £0 APTl 1985 oeveveevesereeneososeonsnsasssl54,2806.00
Apxil 1985 to April 1986 .ececececsccsscccssscnsseneneoat62,422,00
April 1986 to ApPril 1987 ceecccesssesasavessssssccscnzos/l785.00
Apxil 1987 to April 1988 .oieccccsssessscccsscscseacsane825553.00
April 1988 to ApPril 1989 eeceeecnsseresesesccsscssceses$I4;,936,00
Apr2l 1989 to APril 1990 ,cecoeecscessaccssssessenenssas109,177,00
Apiil 1990 to April 1991 ciccecececccrcssccecsnssseesal253,554.00

Ap}.”ll 1991 7.0 Junl".‘ 1991 0.uo.oo-.o.oooo.o.oooo.oo..o.o$36§097.00

Total:s +684;004.00

Renit from building leased to third perty

1987 ceeeveesceccccsssascassscnssssssssssssensns $31,320.00
1988 eeeecessseccscsccssossssocosatesssssncnssscne $36,847.00
1989 ceveecoeccsasascsassssocsecscosssssscsssssane $43,350.00
1990 ,eeeevcesorocessscsssscerocesssnsssnensnsss $51,000.00
6 mopihs during 1991 ceveccenescescccscccccccne $36,000.00

$192,517.00

——
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Grand iotal in respect of market remi: $878,521.00

Damoges are thercfore assessgd in favour of the plain¢iff in the
sum of $876,521.00 with interest chereon ot the rate of 3% frem 12ch July,
1969 o T-u:-daye

The Plaintiff shall have his cost taxed if not agracd.




