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Kint GSTONY ,
JAMAICA” B

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. HO75/1992

BETWEEN WENDY HOLNESS PLAINTIFF

AND ASTLEY McKIE DEFENDANT

Megsers John Graham and Hector Robinson instructsd
by Broderick & Graham for iths Plaintiff,

Mr. C. Samuda and Mrs. K. Vouche' instrmucted by

" Vouche' & Vouche' for t¢he D:fendant.

Heard: Ocgtobzr 14, November 8, 1993, April 8, 1994.

Assessment of Damages

HARRISON J. (Ag.)

This matter comes briore mz for damages to be assissed on behalf of the

plaintiff.

The plaintiff, a modsst young Miss, nineteen yzars sld, 1is disabled and
rzsides with her mother Dilores Cooke at Guava Gap, Siony Hill, in the parish of
St. Andrew. She 1s a diaf muie but this disability was not as a result of any

[

injury she received in th: accident.

Since she was unablz (0 spcak, Wendy Litchmorc actad as her intcrpreter by

we.ans of the sign languag:.

On the 13th March 1992, the plaintiff was a passcuger in the defendant'’s
motor car when an c¢xplosion from the radiator caused boiling water to scald hzr
cu various parts of her body. She sustained burus, dotaills of which I will deal

wich when I come to comsidecr ¢hc Doctor's cvidenca.

I had the opporturnily to view most of the burnt arcas as Counsel was of the
opinion that this would bz of grzat assistance whoer the time came to determine
quantum. Counscl for th: dufendant raised no objaction. The scarring was seveore
and grostequc.

The plaintiff was admittod fn the University of th. Wegt Indies Hospital on

the date of the accident. H:r mother visited her and hLicd a most traumatic ox-

poricnce. She was secn nak.d, crying and in pain and ithire were bubbles with



water all over her body.

back, buttock, legs and ihighs were peeled off.

Her fingers were swollen and the skin on her forearm,

She received treatment for her injuries and rzmained in hospital until

the 8th June, 1992 when she was finally discharged.

Mr.Leighton George Logan, Consultant Plastic Surgeon attached to the Kingston

Public Hospital saw and sxamined the plaintiff on the l4th October, 1993.

found the following injuries:

1.

2.

4.

5.

6.

Left upper limb - extensive scarring ca the posterior arm,

the anterior and 1ntefnl aspects of the arm and the medial
aspect of thr forecarm.

Left lower 1limb - scarring of the entirz posterior and
lateral thigh. There were also scarring to the posterior
and lateral calf.

Right lower limb - scdrting on the right side posteriofly.
The right calf was similarly scarrad.

Scarring of the entire back and buttock region.

Scarring on the left breast and loft emterior chest.

Scarring on the left half of the abdomen.

He

The Doctor testifizd that the scars were principally of a hypertrophic naturs,

that is, they were raiscd and above the skin surface.

It was his veiw that these

scars werz itchy and would be more itchy in warmer climates like that experiencad

in Jamaica.

Mr. Logan opined that immcdiately after the incident the plaintiff would have

experienced severe pain bicause of the stcam burns. It was further his view that

once the burns were completcly healed, actual pain would be reduced somewhat but

itching would supervene,

In relation to the scarring, Mr. Logan testificd that the scars could not be

2liminated.

would be very reluctani to proceed along those lincs.

He did not rule out surgery as a possible remedial measure but he

He explained that the

plaintiff had a tendency to form hypertrophic scars;, and skin grafting would

replace one hypertrorMic. area with another scar arising.




He suggested that two unom~surgical options were open. Firstly, the plain-
tiff could be fitted with a pressurd girment and secondly, she be given dosages

of sterioids and antihis:zaminas.

The Doctor further testifisd that a pressure garment or what is termed a
"Jobst" garment is akin zo a very tigﬁt nerino and if worn on a continuous
basis for at least ome ycar the hypertrophic scarring would be considerably
reduced. The tightness nc says; helps to rcduce the scars and itching. For
a patient such as the plaintiff he wbuld recommend two sats of merinos which
could be fitted to her cmZzir. body. This Merino is availablevonly in the

Unitad States of America and cost between U.S.$1,500.00 to $2,000.00 per set.

Mr. Logan also testifizd ¢hat one must recognisc that the possibility
of anm allergilc response tc the merino could arisc but in the sormal coursc
of ovents this allergic reoacticn was fremote. Itching could not be eliminated
during the year of wearing ths merino bui it would bz raduced. After the year
thers wou1§ be somc residual itching but steriod injactioms could reduce this
discomfort. Because of hor size and age h¢ would have o select areas for
s&@rio& injection and this could not be done for morc than periods of three
months. During breaks of 2 - 3 months antihistaminzs would be administered.
Finally, he diagnosed tha: a 507 improvement although not uniform throughout,
could be achieved with th~ usc of the pressurc merino, steriods and antihista-
minzs. He also opined that a 1007 restoration was mci possible either with

surgery or with the use of the pressure garment.

Under cross—cxaminatior Dr. Logan admitted that he had to gauge the oxpectad
improvement or responsc from onc's own experience and the experience of others.
He agreed that a patient who wore the pressurc garment and being injected with
stiriods could have a positiv:c result in nine months. H2 further admitted that
at the time of his examination of the plaintiff he was not in possession of any
rcport from a plastic surgeon but it was his opiniom hewever, that surgery would
pot give the plaintiff thc axpacted improvemont. Further, he believed that 1f the
plaintiff had the use of th: mcrino and steriods baforw he saw her, her conditiom

could have improved.
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I now move on to quantify damages.

DAMAGES

- R e | |
This pcﬁa of damages has boen agreed at Twenty-five thousand three hundered
and ten dollhrs ($25,310.00).

. &y?'“ff
‘Médical ¢vidence ravealed that the plaintiff would require two scts of

preseﬁfe mérinos and theose range at h'éost between U.S.$1,500100 - $2,000.00 cach.
The cost of transportation and customs duty have not been included in these figurss

so these costs will hdve to ascertdined.

The‘P£§§i;ioﬁg? Collccition of Tax (Cuétémé Tatiff)(Rmviéibﬁ) Order of 1993
pubiisae& 1ﬁ The Jamaica Gazatte Supplement dated Magch 19, 1993 deals with
customs duty oh articlos of apparel and clothing accessories, knitted or
crothcted. Medical equipment, accessorics and apporatus afe Aealt with at page
500-501 uhder Ehis Ordar but prossute clothing is not izcluded among the medical
items liétedg’ Evidence has ravealed‘howeVef thdat the prcséufe garment is akin to
a meiiﬁb Qé ic would b« recasonable to abply'the'BOZ rate of duty for knitted

clothing as sét out in Chaopzer 61 of the above Order.

By applying a rate of cxchatge at 33:1, a couversdon of UiS. $2,000.00

No c¢cvidenco of transportaliiocp costs hnd becn establishod so I Hdnnot estimate a sum.

M¢. Logan recommendod 5 c.¢. of steriods once ovaty 2 wecké for a périod of
three mohths., THe cost pox @r@atmenf has been estimatad at $487,00. There would
bc six applications during th< three month period hince the cost for administering
steriods for this period would amount to Two thousand ninz hundred and twenty-two

dollars ($2,922.00).

According to the evidiace, antihistamines will cost $100.00 per week. Siuce
antihistamines will be admivistered during the 2-3 mouths break from steriods

trcatment, expenses would amount to 12 weeks at $100.00 pezr week.

Mr. Grahom has submittzd rhat the Court should award additional sums in respact
of the continuing usc of steroids and antihistamines for the rcst of the plaintiff's
11fo. He further submittcd that a multiplier of 10 ought to be used bearing in mind

har age.




Mr. Samuda -eubmitted ou the other hand that the medical evidence did not
disclose where the plaintiff would require tfeatment for the rest of her life.
He contended that the Court shouid not ekténd the period of opplication beyond

one yzar.

It 18 my considered vicw, beoaring in mind the ~vidomez of Mr., Logan
that the plaintiff could have a positive resulg in ninz months from wearing the
prassur: garment and the izjsctiom of &toroids, &hat tixz period of time for
administering drugs and wcaring of the moerino ought mol %o be axtended beyond
ono year. I also hold thei ciwr. was no evidenéé to support Mi; Graham's

submission that this treotmcn: should continue for ¢hc rus® of the plaintiff's

lifz,

For medical cxpenses, I would therefore allow the undirmentioned items

and 2xpenses:
a) Two seté of prossurs garments at U.S. $2,000.00 cach = UiS. $4,000.00,
When this sum of U.S. $4,000.00 is couv:ricd the total cost arrived

at 18 JA $132,000.00.

b) Customs Duty om two sets of garments - $ 40,000.00
c) Applicatiom of stzroids for ome year - 11,788,00
d) Antihistamincs for ome year - 2,400.00
Total $ 186,188.00
Genceral Damages -

Pain and Suffering

Apart from future medical sxpemses, Pain and sufforing has becn the ounly

head under Gen:sral damagas w0 witich Counsel has reforred to.

Th2 injuriecs which ¢he plaintiff sustained wer: quite scrious. She sufferecd
pain and no doubt it must have bucn excrutiating. She tostified that the burns
have icched her since the wccldent and when asked how cftcagy her responss to
Mr, Samuda was, "all the %im-". She will have permancri disfigurement bearing

ia mind that the scars caanof b: ¢liminated.

Itz was plcadad that sh: suffercd burns covering 60% of the total body surface
bui unfortinately, Dr. Logan did not state the perceniag: iu his evidence. The
mediczl evidence discloseé bowover that the burms were sxisunsive; they were

J




vividly described by Mr. Logan and seen by the .Court. He opined that one
could look for a 507 improvemznt at most with the method of treatment which

he has prescribed. This improvement he said was relatcd soley to the plain~

tiff's cosmetic appearance.
Foﬁf cases were citad by Mr. Graham in aﬂ attempt %o assiéé the Court

as to what would be an appropriats award in éﬁé circumstances 6& this case.

I will ﬁdﬁeft to the decisions.

1. Owen Ellis v. Indunttial Chemical Co. (Ja.) Ltd: reﬁo:ted
in Recent Personal Iﬁjury Aqné;; made in the S&ﬁteme Court
and compilcd by st U Khnn, at page 165 of Volume 2. The
plaintiff ia that casé susf&iﬁbd extonsive acid burns to
40% of the bodily surface which included zhe right side
of back, fromt of trunk, chest ahd abdomen, groim includ-

<;\\ ing penis, both lugs and both arms. Thz following disa-
bilitics rosulicd:
d) Scatring dus to dedp burns over his mack, trunk,
external gcnitalia, upper and lowar limbs.
b) Hypaitopitc and ndti-Hypert¥ophic.cotrizes
¢) Butfi scars which were péiﬁﬁnent.
d) Pleutitus
¢) Patchy arzas of depigmenitatioch,
{\;) f) Stiffncss in the right chest and uppax groin due to

tethering of the burn scars.
Ha was awarded $150,000,00 for general damages in 1985,

2. Christopher Lavy v. Esso West Indies rcported in Recent

Personal Injury Awards of the Suproeme Couxrt Volume 2 at
page 173, The plaintiff in that cas: sustained super-
ficial burus over 427 of the body. Hz had burns on the
<~w\ chest and back, right side¢ of face, lat:ral aspect of
| the right lower leg, post aspect of the right upper
half of thc thigh and both upper limbs. Goneral damages

werc agread at $125,000.00 in April, 1984,

3. Christopher Forbes v. Alcan Jamaica Ltd. rcported in the

above works at Volume 3 page 172. Hzs was burnt by caustic
soda and his Injuries and consequencss arm particularised

below as follows:




a) Extensivz burns to face, neck, eyss, trunk and four limbs.
b) Blindness of the left eye.

c) Itching inm scarred areas.

d) Areas of hyper-pigmentation and hypo—pigm@ntaiian within
scarred sraas.

e) Superficial vascularization of the cornmea at thg 1impus
of the right =ye with thickening of vsscularization of
the right cormeza.

f) Skin losz.

‘g) Water pimples inm the burnt arecas whicikh burst and heal
spontaisously with pe;iodic infectioun.

h) Will nced medication for life.

1) Wwill havs to travel far to purchas.: drugs.

j) His bocom: s@nsiéiva. hns hervous attacks and drinks
alcohel <xcissively.

k) Scatriag on forelrms, thighs, torso, pauls and upper arm.

1) 357 reductien ih totdl vision.

He was awarded $200,000 for pain and suffering and loss of amenities under
Geavral Damages in July, 1988. It will be seen that the injuries which the
plaintiff Christopher Forb:zs sustained and the conscquinces which resulted
tharzfrom arc easily distinguished from the present casc.

4. Owen Taylor v. Kemneth Morris rcportoed im Volume 1 of Khan's

Recant Perscmal Injury Awards at pag: 144. The plaintiff
sustained acid burns and was awarded $30,000.00 in December,

1979,

Mr. Samuda referred to and rolied upon the cas:zs of Dorlemt Reid v. The

Attorncy Genmeral & Amor. aad Roy Berry v. Paul Fearon and Anor. Both cases

are to be found in Volume 3 pagzs 175 and 170 respectivaly of Khan's Recent
Personal Injury Awards in thc Supreme Couit. He submiiztcd that Dorient Reid's
casc was more comparable ¢ th: present case, Unfortumatcly, I do not share
that view. He admits on th: other hand that the acid burms inflicted in Berry's
case were serious than th: prasent case. I entirely agrac with him and must

admit that I have not found that case very helpful.




After a careful examinotfon of the cases cited amd other personal injury

cases, I have been unabla to fiad a case similar im all respects to the instant

one. Of some relevance however is the case of w&\ \

T/as Allan's Pastry C.L. 1990/T078 in which damages wor: assessed by Reid J. on
the 22nd July, 1992 in the Supromz Court. The plaintiff in that case was injured
es & result of an ovon exploding. He sustained supirficiol burns to the face

and upper limbs assessed ai 357 of the total body surfsc: area. He was in
Intousive Care at the Univeorsity Hospital of the Wast Indias for three wecks and
was an outpatient at the Comprchensive Health Centre Climic for nine months. His
disabilities included persmment-disfiguremsmt by scarring which involved the face
aad upper limbs. He had mo fumctiotal disability. H: wes awarded the sum of
$275,000.00 in respect of pcin and sﬁffefing and loss of amenities under the

head of General Damages,

Now, what is an appropriatc award ih the circumstonces of this case? I
shall have to use my own inltistive guided by the ovidonce ond the duthotities

reforraed to me.

In considering this awcrd I bear in mind that with future medical trecatment
the scarring of the plaintiff cud discomfort she is =xperfiuncing arz likely to
be minimized. Apart from b~ modical evidence of Dr. Logan there is an absence
of other medical prognosis. H: opined that one could look for a 507 improvement
at mosz with the usc of th: prussure garment, steroids and antihistamines. This
he said would be related to her cosmetic appecarance. H= further opined that the

pleiatiff could not be rsstor-d 1007 cven with surgary.

Thz plaintiff is a vory young person and as I hav: said before the scarring
on it bedy io grootaque. Ehe dows mot faal good the way heoxr body looks now.
Sti. mo longer goes to tha beach ond she does not 1lik: %o see people. She wore
ghoris in public and around sirangers before the accidant but she no longer does

“his we she 1s afraid of pzopl> looking at her.

Mr. Graham has submizicd zhat the defendant must %ake his victim as he finds
ey and as such the fact that the plaintiff’s injurize have aggravated her pre—
viously existing conditioz as a disabled pcrson must bo takzn into effect. He

has raferred me to and has sought reliance upon the caoses of Smith v. Leech Bradn

& Co, Ltd. {1961] 3 All. E.R. 1159; Robimson v, Post Office [1974) 2 All E.R.

737; =nd Parris v. Stepncy Borough Coumcil [1951] 1 All E.R. 42.
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Mr. Samuda's respons: 2 th: above submission indicaot: zﬁat quite apart from
the plaintiff saying she did mot wish to interfacs wiila 1z public there was
+0 muidcal evidence of psychwlogical damage, theraapy «x <reotment, TFear
simpliciter, he says cannoi b: classified as pyschological damage and the
plaintiff is obliged in law to sirictly prove this dam:g-. He concluded that
pne :vidence has been led o show the inimical effeci %hor 1cjuries have had on

bir brling deaf and dumb.

1 do sgree that thexrs is : sparsity of medical «vidrwe: and indced it
mighi bz propcr to say tha:i th.ixc is nome so far as ih. pyschological effcct
thrs. iujuries are likely 2o sav. oa the plaiutiff bowerivg 'n mind her pre-
vious physical disability. I: is my view however and I so hold that the
plalnxiff’ﬁ pergonal fears, by previous disabilicy uud bher lack of 1nt¢ract10n
wizn ibe soclety are matevwiui foctors to bear in mind. I bave also born: in
m3.:3 thot the plaintiff bas ca-uutered the labour wmark.® and has worked since

er dojury albicc from Augus. 1992 to January 1993.

I respectfully say woai whiw awards referred to by boil Counsel with the

=xe-piion of Christopher Lwvy's case (suptre) ate d«fioii.ly conccried with more

serious burns and disabilizi:s than the instanee ¢os., 1 zsm inclined to view

the: the cascs of Alfrod Thomas (sﬁpra) and CHtiatoph~x Lovy tsupta) arc uscful

guidis. Howcver, from 2 global parsbcctive the plaiaiziff hetfin would be con- |
2ailnd to a somewhat larg:r awurd due to: 1) The hid:ous scarring which covers.
¢ larg<r body surfacﬁ; 2y Th. diminditionm in the plaiv-iff's capacity to =njoy }
<o quality of her life, 3) The length of time th plaiaciff spent 1in hospital
ard bus ¢adured pain and suff vinmg. 4) The effect ik “njurics have had on the

pisiniiff having regard ¢ hox privious physical discbiliry.

I must bear in mind th. sdvice of Campbell JA whii iz statcs that asscssmemn”
2f domages should be mad: wiin "moderation.” It is olsc » fact of 1life that awegrds
zr: now made subject to . rapid growth of inflation awd the spiralling increajac

A1 d.valuation of the Jamsiicen dollar. Rowe P, in Hopbuxra Harrils v. Carlton Wallker

S.C.C.A., 40/90 having recogaized this principle statid Imirr alias

“vee.. Central Soya of Jsmoica Ltd. v. Junlor Frecemsm S.C.C.A 18/84 suggest=:d

thac the depreciation of <. valu: of the Jamaican dolii:w over a given period oF
tam. cun be uszd as a measur- "o preserva the real valu. of the dzamages to ap

injured person who vecelves his money at a future date ..."
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I am of the view thexefors, that an award of $500,000.00 in respect of pain

and suffering would be fair eud reasonable in the circumstances.

Damages are accordicngly esszssed in favour of th~ plaintiff as set out

e
(\'y hereunder:

Special Damages $25,310,00

General Damages for pain and suffering - 53(0,000,00 and an

additional sum of $186,188,00 for future medical oxponses.

Total =  $686,188,00

Interest awarded on Sp=cial Damages at 37 from 13¢h March 1992 to April 8,
1994, Interest at 37 om $500,000,00 (being the awerd for pain and suffering)

(;\\ from the date of service of the Writ of Summons to April 8, 1994,

The plaintiff 4s to kavi hcor Costs taxed 1f not ngracd.




