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T e o{g/ wezotds do-o?
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L.H.219/87

BETWEEN HOWELL HONEYGHAN PLAINTIFF
() AND GUARDSMAN LIMITED DEFENDANT

A, Mundell and A.W. Campbell for the Plaintiff.

P. Foster for the Defendant instructed by Dunn, Cox & Orrett.

Hearing on November 9,10,12, 1992 and September 23,1393,

Binsham Je

The plaintiff a Security Guard with the rank of an Assistant Supervisor

(;\) and formerly cmployed to the defendant company, was on l4th February 1987

seriously injured when a Land Rover Motor Vehicle hc was driving along a
property road at Winchester in the parish of Saint Thomas overturned injuring
him,

In paragraph 6 of the Amcnded Statement of Claim the plaintiff alleged
that "the overturn of thc said vehicle was caused by the negligencc of the
defendant its servant and or agent." The particulurs of negligence further

. alleged that the scrvant or agent of the defendant company was negligent
(:;y in:~ 7
"(a) Dctailing thc plaintiff to drive a defective vehicle.
(b) Failing to affec; repairs on the said vchicle despite
sevceral ruports of its defectiveness, .

(c) - Failing to rcgard sufficicntly the safety of the plaintiff.

(d) Res Ipsa Loquitur;"

The dcfendant 1& its dzofence apart from a denial of. negligence on

their part at paragraph 5 alleged that:-

<\w) "the plaintiff was the author of his own misfortunz or, alternatively,
contributed thercto by his own negligence in the conduct and management
of motor vehicle CC 30§C."

The relevant particulars of negligence further alleged at (2) that:-~

"(2) Failing.to have any or any adequate regard for his

own safcty."”




Arising from the pleadings the two main issuzs which emerged were:-

(1) Liability bn the basis of a finding of ncgligence and/or
contributory negligence and given such a finding the question of damages.

The plea of "Res Ipsa Loquitur" alleged in (d) of the particulars in
the Statement of Claim which gives rise to a presumption of negligence on
the part of the scrvants or agents of the defendant company is on the face
of it clearly inconsistent with (3) - (c) of the particulars alleged in the
statement of claim (supra) as if any of these allecgations are substained on

the facts there can be no basis for such a contuntion as stated to support

. such a pleadiug.

The plca presumes an cvent or series of events arising suddenly and
unexpectedly in circumstances which leads to an infereuce that some pecrson
or person' under the Management or control of the dufendant were negligent.

A classic text book example given is Scott v London and Saint Catherinc

Docks Co. [1865] 3. H&C596. Wherc the facts were that six bags of sugar
fecll from the defendants warchousc on the plaintiff injuring him whilc he
was lawfully walking pass thc warchouse. The defondants who called no
¢vidence at the trial were found to be negligent. In giving judgment for
the plaintiff Erle C.J. in laying down the principle which now forms the
basis of the doctrine to b applied said:-

"There must be reasonable evidence of

negligence. But where the thing is shown

to bec under the management of the defondant

or his scrvonis, and the accident 1is such

as in the ordinary coursc of things docs

not happen if thosc who have the managcment

usc propsr care, it affords rcasonablc

evidence in the abscnce of explanation by

the defondants that the accident arose from
lack of carc.”

Given the plcadings at paragraphs (a - ¢) of tho particulars it is here
beoing alleged that thc defendants scrvants had prior knowledge of the dcfective
condition of the vehiclc but ncvertheless persisted in its use with seriour
consequences for the plaintiff. Such a plcading if cstablished by the cvidence
although capable of cstablishing the claim in negligonce could not give risc to
the application of this doctrine. On the pleadings therefore the plea oi
Res Ipsa Loquitur is unsustainable.

This statc of affairs ought to have resulted ia lcarned counscl for the
plaintiff being put to his clection or defence counsel moving to strike out

the pleading on the ground of what was a clear incousistency which offended




the rules as to pleadings. No objection was however, taken by defence counsel.

Thz Plaintiff’s casc

In his account the plaintiff related driving the defendant's Land Rover
CC 309C in the Winchester Arca of the Eastern Banana Estates in Saint Thomas.
While driving the vchicle there was "a sudden outbursi of firec and smoke
coning from the dashboard where there were a lot of loose wires." He tried
to see 1f he could stop the vehicle, but although ho was travelling at a specd
which he estimated to bo about 15 miles per hour and going up a gradient; he
was unable to do so as h¢ wus going around a curve. On reaching a point whore
h2 could stop the vechicl: ho realised that the vchicle had mounted a bank. He
then lost control and the vchicle overturned. In the act of overturning his
drivers door which was unable to be locked properly cpencd and he fcll out
«f his vehicle which roll:ad over pinning him to the ground. His assistant
onie Sloley Wright who was also in the vehicle at the time of the incident
sought and obtained thce assistance of some passcrs-by and they were able
to 1lift the vehicle off the plaintiff thereby allowing him to be recleasecd.

The plaintiff was taken im a passing vehicle to the Princess Margaret Hospital
at Morant Bay where he was admitted. He was lator transferred to the Medical
Associates Hospital., Hc spont eight weeks in this institution. After his
discharge he was confincd at his home recuperating., Hc received further
trecatment at the hospital of the University of the Wast Indies.

Whilc he was a patisnt at Medical Associates tho plaintiff received o
letter of dismissal. Following this he has not worked with the defendant
company. He reccived no salary following the incidcnt on léth February,
although his Medical cxpinsecs were paid by his employers.

The plaintiff was eventually discharged from hospital on llth April
1987. Following this ho was laid up at home until 7th December at which
timc he was ﬁnQ able to walk indcpendently but with a limp. He was, howevcer,
gble to sccurc employmant in October 1987 at the Univirsity of the West Iadics.
He 1s now employed in a similar capacity to the job which he had at the
defendant company.

Although paragraph 7 of the Statcment of Claim scught to allege that
the plaintiff was wrongfully dismissed that head of the claim was not pursued

during thc hearing and nothing further neced to be said in that regard.
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By way of supporfing thc Particulars of Negligence alleged in (a) - {c)
of the Statement of Claim the plaintiff testified undar cross examination
that he had madc several roports to Mr, Michael Themas the Operations Manager
employed to the dcfendant company at the time of the incident about the Land

Rover malfuntioning. Thesc reports related firsily to mechanical problems

2 and later included eclectrical problems. The plaintiff sald thet these complaints

wsre noted in a logbook. According to the plaintiff thorc was also a problem
«f the fender getting hot while he drove the vehicle at nights and the lights
brighting and dimming., This evidence as to the condition of the vehicle was
an cssential part of the plaintiff's claim. It was strange therefore that it
did not arise until the plaiotiff was being cross cxamined. This fact was
zven more highlighted as whon Mr., Thomas testificd he denied any such reperts
being made to him. As he 1s no longer cmployed i the plaintiff company,

he ought not to be regarded as a witness who has an interest to serve,

Dr. Gary Geddes Dundas an Orthopaedic Surgeca also gave evidence
supporting the injurics suffcercd by the plaintiff. His account was for the
most part unchallenged. He first saw the plaintiff on 15th February 1987 at
Tho Medical Associates Hospital. During his examiasation he got a history
that the plaintiff has baon involved in a motor vchicle accident about a day
an a half previously. The account which he reccivaed from the plaintiff was
that "his vehicle had caught firc went over an smbarkment and rolled ovewr

unto him (plaintiff) as ha tricd to jump clear. H: was pinned under the

3 vehicle and rcleased by by-standers.” tis main area of couplaint related

tc his pelvis, low back and right lower cxtrcemity.

An cxamination of the plaintiff revealed the following:-

"This was a well built man with a mild clevation
of his B.P. 130/100, This was abnormal. He had
tenderness undnr the right rib cage and more acute
teadernass 1a the pubie arca., Ho was also quite
tender dn thoe vegion of the iliac bone. This
discomfort was in the area of his buitock. There
was roduction in his ability to datect touch
sensation in the right lower extrumity. There
was no distinet tenderness in the uppar spine.

X Rays rwevealad that he had a fracturc through

the left iliac bone with mal displacement of the
fracturc, There was also a shift (asyrmetry) of
the pubic bonc., (The bones were shiftd out

of alignmint.) The X Rays of the spinc indicated
a lateral curvature of the spine. Examination
over a puriod ending on 10th April 1992 confirmed
that this was a prc-cxisting condition.” (Emphasis Supplied)
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The plaintiff following his discharge from hospital spent sceveral months
recuperating., When seen by Dr. Dundas in December 1987 he was now walking
indcpendently although with a limp., Dr., Dundas opined that the plaintiif’s
injuries except for tho curvaturc of the spinc were all duc to the motor
vchicle accident. The docior was also of the opinicon that the plaintiff
will be pecrmanently disabled. He asscssed this disability at 8 percent of
th¢ whole person. The plaintiff will be unable to runm, lift weights, sit
for extended periods without discomfort, or to engage fully in contact
sports.

The Defence's Account

The cvidence adduced by the defence went towards 2stablishing
affirmatively that there was no fire occuring in the vchicle in question as
contended by the plaintiff which rcsulted in the vchicle getting out of control
and overturning injuring him. Having regards to tha svidence of both the
defendant's mechanical supervisor Roland Wright and the former Operations
Manager Michael Thomas, the latter who cxamined the Lard Rover shortly after
the accident and whose account rules out any such condition existing in the
vchicle. Mr. Thomas testificd that upon hearing of the incident on the night
in question he travellcd to the scene and cxamined the vchicle., He observed
that the Land Rover was =xtensively damaged but found no cvidence to suggest
that it had been on firc., This he concluded as he saw no exposed wires,
charred wires or expericnced any smell that burning had taken place.

The witness Roland Wright also tcestificd that he had received no reports
of any electrical problcms being expericenced in connection with that vehicle
prior tc the incident om l4th February 1987. He also mentioned that tho
vchicle in question has since the accident becn repaircd and at the time of
the hearing was giving satisfactory scrvice, being operated between the
ccupany's offices an? thc Clarcendon Estates area. He also testified thar
although the company's drivers do come to him from time to time with couplaiuts
about vehicles malfunctioning which complaints are followed up by checking and
wherce neccssary servicing the vehicle, no such reports as to an electrical
fault was received in relation to the Land Rover in question.

At the end of the day, given the account that the vchicle overturncd

injuring the plaintiff, a matter which is not in issuc, the determination of
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this claim focussed on the question as to which of the accounts was the more
credible. Apart from the bare ipse dixit of the plaintiff as to the cir-

cumstances of the vehicle overturning there was no supporting evidence to
establish on a balance of probabilities that any firs occuered in the vehicle.

It was this account which the plaintiff has advanced as to the cause of the
vehicle getting out of control and overturning. This account when examined

and assessed is in my opinion highly improbable and raises grave doubts as

to its credibilicy when put to the test. I find it strange that driving at
fifteen miles per hour up 2 slignt gradient the plaintiff would have en-
countered the least difficulty in stopping the vehicle and alighting from it

nad a fire started 1n the area of the dashboard 2s he would have me Dbelieve.
Although on the evidencc of Michael Thomas the Opcrations Manager, the plaiuciff
was requested to furnish a written statcment as to how the accident occurmred,

he had up to the time of the hearing failed to do so. The plaintiff's evicenc:
of complaints about thz condition of the vehicle bolng recorded in log books

in the absence of any attonmpt being made to produce such evidence throws furthox
doubt on his veracity as to this story being trus. When to all this is addec
he failure to elicit thz testimony of Sloley Wright, the security guard who

th

°

plaintiff testified to being in the vehicle at th: time of the incident ar”
who on the evidence is 5till available to testify oma is left to question juct
how reliable is the plaintifi’s account?

On the defence's part Mr. Michael Thomas the former Operations Managez
went to the scene of th: accident that same nighit following a report which s
received. Based upon this report he checked for cvidence of a fire and found
none. Both Mr. Thomas and Mr, Koland Wright the Mechanical Suparvisor struck
e as truthful witnesses who went about their respective duties in a responsiiic
manner. It was Mr., Thomas who was responsible for recruiting the plaintiff
and who recommended him for further advancement i the position of a supervis.r
guard. When the plaintiff proved to be no longer displaying the level ot
competence expected of hiw, he was the same person who following the accident
and after completing his investigation recommendad his dismissal.
Mr. Campbell has subnitted that the defendant ought tc have adduced scuw

independent evidence as to the condition of the vehicle towards negativing the
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allegation of a fire ccecurring in the area of the dasihboard of the Land Rover.
tic needs to be reminded that there is no such onus on the defendant to establisu
this fact. It is the plaintiff, who alleged that there was a fire occurringz

in vehicle and who has that burden placed upon him €o prove that which he =sgz:i
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Had the defendant sought to adduce such evidence, the argument could still bo
advanced, if the evidence of the expert favouresd the defence; that such a wiii.aco

was being recoumpensed by ths defendant.

Conclusions and Findings:-

Although the plaintiff in his account referred to "a sudden outburst or
fire coming from the ar:a vf the dashboard,”" and his counsel in his opening ~f
the case stated that "while he (plaintiff) was trying to put out the fire whilc
the vehicle was being driven, the vehicle overturnad,” the plaintiff’s evid:inco
slthough mentioning a2 firc cecurring in the vehiclie was devoid of any attempt
by him in putting out & firs. On the c¢vidence it is nct being disputed that the

sujurles suffered by the plaintiff, save for the injury to his spine, weras tu.

risult of the Land Rover overturning., When the cvidence is examined and asscescd

I hold that this fact was due entirely to the plaintiff's own negligence iﬁ

ant taking such reasconable care in operating the said vehicle. I find that o
pilaintiff's account of thore being a fire in the arca of the dashboard of th.
vehicle to be a total concoction on his part and an account given no doubt &2
cover up what was clearly gross negligence on his part in operating the vehici..
on the night in question.

I accepted the account of the defence witnesses Rolaﬂd Wright and Mizhoal
Thumas as truthful and credible and I regarded them 2s witnesses whose
cestimony I can rely cn. In the light of this finding the issue of liabilitry
i3 determined in favour of the defendant., The issuz of damages accordingly
Jdoes not fall for my cumsideration and judgment is cntered for the defendunt

with costs to be agre:d or taxed.




