
I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA 

I N  EQUITY 

SUIT NO. E. 014 OF 1999 

BETWEEN INFOCHANNEL LIMITED PLASNTI FF 

A N D  CABLE & WIRELESS JAMAICA LIMITED DEFENDANT 

Dr. L. Barnet t  and M r .  H. Brady 
ins t ruc ted  by Brady ti Co. f o r  
the P l a i n t i f f  
Mr. D. Goffe Q.C. and M s  M. Palmer 
i n s t r u c t e d  by Myers, F le tcher  6 
Gordon f o r  the Defendant 

2 l a t .  22.d. 25th,  '27tfi '~hhtill'j"Ciih ird February, 1999 

HCINTOSB, M. J. (Ag.) 

The P l a i n i t f f ' s  a p p l i c a t i o n  concerns mut ters  which r e l a t e  t o  t h e  new 

techno1ogict;l age and the  $evelopmente r e s u l t i n g  therefrom and seeks 

In t e r locu to ry  In junc t ions  i n  the  following terms: 

l . , . ,The  DefendaRt-by i t s e l f ; : . i t s  serv6ntd or agents ,  o r  otherwise 
+-. ? d  .... r . . .  

% 

howsoever be r e s t r a i n e d  from suspending, te rminat ing  a l t e r i n g  

o r  compromising the f a c i l i t i e s  which the  Defendant has suppl ied  

t o  the  P l a i n t i f f  pursuant t o  i t ' s  A 1 1  Isl.and Telephone Licence,  

and i n  par t lcu1ar : -  

(a) the provis ion  of dial-up l o c a l  --- access  l i n e s  over the  

pub l i c  teleytrone network operated by the  Defendant t o  

al low communication between - t he  ~ 1 a i n t i f f ' s  ------- f a c i l i t i e s  

and those of i t s  subsc r ibe r s ;  

(b) the  provis ion  of leased  -- d i g i t a l  d a t a  --- communicntion - 

c i r c u i t s  interlinking lnfoChnnnel&foil i t ies  and 

those of i t s  subscr i l>ers  wi s l~ ing  such s e r v i c e s .  

2.  A mandatory order  t o  the  Defetldant to : -  

(a )  rha to re  t o  the  f u l l  c h r l r n c t e r i s t ( c  of t.11e l i n e n  ~o that: 

they can opera te  i n  the mnllner whtcll  t h e y  operntcd prior  

t o  Thursday 7 th  J€ I t l r~~ry  1999. 

(b) supply the leased circuits requested linking the Plaintiff's 

i n t e r n e t  sd rv ices  nnd those persoms wishing t o  c o n t r a c t  
, 4  

f o r  such s e r v i c e s  inc luding  the  World Bank and tlre Bank oE - 
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3. The Court  g r a n t  such f u r t h e r  and o t h e r  r e l i e f .  

4 .  The c o s t  occas ioned  by t h i s  s p p l i c n t i o n  be c o s t s  i n  t h e  cause .  I 
The P l a i n t i f f  o p e r a t e d  a  company) I n f o c h a n n e l  L imi ted ,  which was e s t a b l i s h e d  

I 

t~ o f f e r  t o  t h e  p u b l i c  value-added i n f o r m a t i o n  s e r v i c e s ,  which i n c l u d e s  e l e c t r o n i c  
I 

m a i l  t r a n s m i s s i o n  (e -mai l ) ,  e l e c t r o n i c  m a i l  f a c s i m i l e  machines ( f a x )  Usenet news I 

I 

s e r v i c e s ,  I n t e r n e t  T a l k  Radio,  v o i c e  o v e r  i n t e r n e t  ( I .P .  Telephony) ,  v i d e o  o v e r  

i n t e r n e t  (v ideo  o v e r  I .P . )  nnd o t h e r  s e r v i c e s .  T h i s  value-added i n f o r m a t i o n  I 

s e r v i c e  i s  based upon te lecommunicat ing t r a n s m i s s i o n s  and computer ne twork ing  

technology. The p l a i n t i f f  o f f e r e d  t h i s  s e r v i c e  s i n c e  1995. One such  va lue-  

added i n f o r m a t i o n  s e r v i c e  i s  a c c e s s  t o  t h e  TNTBRNDT, an  i n t e r n a t i o n a l  f e d e r a t i o n  

of computer based i n f o r m a t i o n  network which a l l o w s  u s e r s  of t h e  I n t e r n e t  

( i n c l u d i n g  I n f o c h a n n e l  s u b s c r i b e r s )  t o  o b t a i n  any and a l l  i n f o r m a t i o n  s t o r e d  i n  

v a s t  nework of computers,  and t h e  o p p o r t u n i t y  t o  p r o j e c t  i n f o r m a t i o n  on t h e i r  
I 
I 

I 

goods and s e r v i c e s  i n t c  t h e  i n t e r n a t i o n a l  market p l a c e  by s t o r i n g  ~ u c h  informa- 

t i o n  i n  t h e  Infocl lannel  l o c a l  computer network,  which can be  a s s e s s e d  by world- 

wide u s e r s  of I n t e r n e t  s e r v i c e s .  The P l a i n i t f f  i s  a n  ' i n t e r n e t  S e r v i c e  P r o v i d e r  

L " .. 
1 

One of t h e  value-added s e r v i c e s  v o i c e '  o v e r  ~ n t e r h e t ,  i s  t h e  d a j o r  s o y r c e  

of c o n t e n t i o n  between t h e  P l a i n t i f f  and t h e  Defendant.  ' ! 

Cable 6 W i r e l e s s ,  t h e  Defendants  c l a i m  t h n t  they hav'e a n  e x c l u s i v e  r i g h t  

t o  p rov ide  v o i c e  t e lephone  s e r v i c e  and t h a t  t h e l P l a i n t i f f  by making a v a i l a b l e  

t o  i t s  s u b s c r i b e r s  t h e  s e r v i c e  of o v e r s e a s  v o i c e  t e lephone  c a l l s  is v i o l a t i n g  

t h e  ~ e f e n d a n t ' s  e x c l u s i v e  r i g h t  t o  p r o v i d e  such  a se rv ice . .  

An l n t e r n e t  S e r v i c e  Prov ider  such ns  t h e  I ' l n i n i t f  f  r e q u i r e s  two k i n d s  of 

te lecommunicat ion l i n k s  t o  p rov ide  s e r v i c e  t o  i t s  cus tomers ,  

(1 )  A l o c a l  l i n k  by means of which :customers ,can communicate 

w i t h  t h e i r  i n t e r n e t  computer system and 

(2)  An e x t e r n a l  l i n k  from Jamaica whereby t h e  cus tomers  c a n  

a c c e s s  t h e  I n t e r n e t  t o  t r a n s m i t  o r  r e t r i e v e  d a t a .  

The l o c a l  l i n k  r e  t h e  da i l -up  l o c a l  a c c e s s  l i n e s  and t h e  e x t e r n a l  l i n k ,  

t h a t  is t h e  e x t e r n a l  satellite l i n k  t o  t r a n s p o r t  t h e  I n t e r n e t  d a t a  t o  and 

from Jamaica ,  were f o r  t h e  p a s t  4 y e a r s  p rov ided  by t h e  Defendant.  - I n  A p r i l  

1998 t h e  P l a i n t i f f  r e q u i r e d  c a n c e l l a t i o n  of t h e  e x t e r n a l  l i n k  t o  t h e  I n t e r n e t  

and i t  t r a n s p i r e d  and was d i s c o v e r e d  t h a t  t h e  P l a i n t i f f  was p r o v i d i n g  t h e  



i 
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e x t e r n a l  l i n k  t o  the  I n t e r n e t  through a r ad io  t r ansmi t t ing  s t a t i o n  known a s  a  

r VSAT (very small  a p e r t u r e .  terminal.) under the  Authori ty of a  l i cence  granted 

t o  i t  by the  Minis te r  of Commerc~,, and Technology under the  Radio and Telegraph 
, 

Control  Act. The grant ing  of t h i s  l i cence  although no t  r e l evan t  t o  t h i s  app l i -  

c a t i o n  had been challenged by the Defendant and i s  the  sub jec t  of another  s u i t  

before  the  Supreme Court. 

The P l a i n t i f f  contends t h a t  on Thursdy 7 th  January L 9 9 9 ~ a b l e  & Wireless  

without the  consent of Infochannel and without g iv ing  any n o t i c e ? u n i l a t e r l l y  

a l t e r e d  the c h a r a c t e r i s t i c  of the  l o c a l  access  l i n e s  supp l i ed ,by  Cable & 

Wireless t o  Infochannel by convert ing i t s  ( t h e  P l a i n t i f f ' s )  dial-up access  

l i n e s  from being b i -d i r ec t iona l  ( i . e .  2  way access)  t o  un i -d i r ec t iona l  ( i . e .  

1  way access)  - t h i s  the Defendnnt denies  but  hns admitted t h a t  i t  h n ~  taken 

" c e r t a i n  t e c h n i c a l  s t e p s  wi th in  i t s  network t o  reduce the  t ransmiss ion  by the  

P l a i n t i f f  of overseas voice telephone c a l l s  i n t o  the Defendant 's network i n  

breach of i n t e r  a l i a ,  t he  A l l  I s land  Telephone Licence." 

The Defendant f u r t h e r  explained i n  the  af  f  i d a v i t  of ~ * & V O R  OWEN L'ATTERSON, n 

d i r e c t o r  o f , . t h e  ~e fe t ida r i t  -... . . . . . . .  Company t h a t  "1n e s s&c i  the Defendant has c rea t ed  a  
. 

,, . 

funnel  which reducde fhe capaci ty  of. t he  accebs ,  l i n e s .  assigned t o  the P l a i n t i f f  
. (.(..... 

t o  ca r ry  t ransmission from the p l a i n t i f f ' s  f a c i l i t i e s  i n t o  t he  ~ e f e n d n n t ' e  ne t -  

work. The funnel  d o e s n o t  reduce the  capaci ty  f o r  those access  l i n e s  t o  f a c i l i t a t e  

two-way transmission once a  customer of the P l a i n t i f f  i s  on l ine . "  

PLAINTIFF' s CASE 

The P l a i n i t f f  is  i n  e f f e c t  seeking 2 types of i n j u n c t i v e  re1.Le.F 

(1)  p'rohibitdry: ( a s  s e t  out  - paragraph l ( a )  and (b) of the  summons and (2)  

mandatory ( a s  s e t  ou t  i n  paragraph 2(a)  and (b)  of the  summons). 

Cable & Wireless  Jamaica Limited (Cable & Wireless)  i s  a company duty 

incorporated under the Companies Act of Jamaica and is  the Defendant i n  t h i s  

case.  

Cable & Wireless  appl ied  t o  the then Minis te r  of Publ ic  U t i l i t i e s  and 

Transport (The Honourable Pearnel  Charles)  f o r  an exc lus ive  All-Is land ' 

Telephone Licence pursuant t o  The Telephone Act of 1893. The M i n i s t e r p i n  the  

exe rc i se  of the powers ves ted  i n  him under S5 of The Telephone Act ,granted 

Cable & Wireless  an exc lus ive  A 1 1  I s l and  Telephone Licence. 



The P l a i n t i f f  c l a i m s .  ' t h a t  I n f o c h a n n e l  a p p l i e d  and Cable & W i r e l e s s  a g r e e d  

t o  supply and s u p p l i e d  l o c a l  a c c e s s  l i n e s  from 1995 when I n f o c h a n n e l  f i r s t  s t a r t e d  

i t s  o p e r a t i o n s .  The t e lephone  s e r v i c e  and f a c i l i t i e s  provided t o  I n f o c h a n n e l  by I 
I 

Cable & W i r e l e s s  under  t h i d  Agreement a r e  s u b j e c t  t o  t h e  Terms and C o n d i t i o n s  

of S e r v i c e  which g o v e r n t h e  p r o v i s i o n  of such s e r v i c e  by Cable  & W i r e l e s s  and 
I 

which have been approved by t h e  M i n i s t e r  and r e f e r r e d  t o  Clause  6 of t h e  

Telephone Licence which p rov ides :  

11 The e x c l u s i v e  r i g h t  t o  p r o v i d e  a  s e r v i c e  i n  t e rms  of 

The Telephone Act w i t h i n  t h e  framework of a n  Al l - I s l and ,  

Telephone Licence and t h e  A l l - I s l a n d  Telephone System: 

PROVIDED t h a t  no f i r m  o r  c o r p o r a t i o n ,  t h e  Government of 

Jamaica ,  o r  o t h e r  e n t i t y  o r  pe rson  e h a l l ' b e  p reven ted  1 
from p r o v i d i n g  a  s e r v i c e  w i t h i n  t h e  c u r t i l a g e  of i t s  1 
own premises  f o r  i t s  own e x c l u u i v e  UBC". 

The Telephone Licenc,e imposes on Cable 6 W i r e l e s s  supp ly  o b l i g a t i o n s  and 

Clause  1 5 s t i p u l a t e s  t h a t :  - - , , .  
?. ' ... - 

'"~h$ '&deany s h a l l  a t  a l l  t imes  d u r i n g  t h e  term of  . t h i s  
, b ,. .. 

. .. 

License  o r  any e x t e n s i o n  t h e r e o f  f u r n i s h  and m a i n t a i n  a n  

e f f i c i e n t  and modern t e l e p h o n e  i n t e g r a t e d  network through-  

o u t  t h e  a r e a  of t h i s  l i c e n c e  i n  accordance  w i t h  r e a s o n a b l e  

s t a n d a r d s  o f  d e p e n d a b i l i t y  a s  unders tood  i n  t h e  t e l e p h o n e  

u t i l i t y  b u s i n e s s .  The Company i s  hereby  g r a n t e d  power 

w i t h i n  t h e  a r e a  o f  t h i s  Licence t o  e r e c t  and c a r r y  o u t  a l l  

t h e  n e c e s s a r y  work of c o n s t r u c t i o n  and maintenance and t o  

o p e r a t e  t h e  network s u b j e c t  t o  t h e  p r o v i s i o n s  of  t h i s  

Licence and of t h e  Telephone Act. The Company s h a l l  be  

under a  d u t y  t o  o p e r a t e  a  c o n t i n u o u s  and e f f i c i e n t  n i g h t  

and day t e lephone  s e r v i c e  f o r  t h e  f u l l  p e r i o d  o f  twenty- 

f o u r  h o u r s  g i v i n g  f u l l  p r i v a c y  and s e c u r i t y  t o  t h e  u s e r s  

e x c e p t  i n  t h e  c a s e  of s h a r e d  o r  p a r t y  l i n e  s e r v i c e  o r  a s  

o t h e r w i s e  approved by t h e  M i n i s t e r  s u b j e c t  t o  u n c o n t r o l l a b l e  

f o r c e s  and t o  any temporary c e s s a t i o n  caused by c i r c u m s t a n c e s  , 

which t h e  Company cou ld  n b t  r e a s o n a b l y  f o r s e e .  Shared o r  

p a r t y  l i n e  s e r v i c e  s h a l l  be  employed on ly  w i t h  t h e  e x p r e s s  

consen t  o f  t h e  S u b s c r i b e r  invo lved .  
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A l l  c o n t r a c t s  e n t e r e d  i n t o  between t h e  Company and t h e  

S u b s c r i b e r  shou ld  s t a t e  t h e r e i n  t h e  t y p e  o f  s e r v i c e  t h a t  

t h e  s u b s c r i b e r  w i l l  e n j o y ,  t h a t  is  t o  s a y ,  whether  i t  w i l l  

be a  s i n g l e  l i n e  s e r v i c e ,  a s h a r e d  o r  p a r t y  l i n e  s e r v i c e . "  

S e c t i o n  2 of t h e  Telephone Act d e f i n e s  " te lephone"  a s  fo l lows : -  

I I  t e l ephone t '  means a n  i n s t r u m e n t  which,  b e i n g  connected by a  

w i r e  o r  w i r e s  w i t h  a n o t h e r  s i m i l a r  i n s t r u m e n t  a t  a  d i s t a n c e  

t h e r e f r o m ,  r e c e i v e s  and t r a n s m i t s ,  by e l e c t r i c a l  o r  magne t i c  

agency,  a u d i b l e  sounds which a r e  c o r r e c t l y  reproduced by t h e  

o t h e r  i n s t r u m e n t ,  and s i m i l a r l y  reproduces  a u d i b l e  sounds  

r e c e i v e d  and t r a n s m i t t e d  t h e r e t o  by t h e  o t h e r  i n s t r u m e n t ;  and 

t h e  word " te lephone"  i n c l u d e s  a l s o  t i le  c a l l  b e l l ,  and a l l  o t h e r  

a c c e s s o r i e s  and f i t t i n g s  n e c e s s a r y  f o r  e s t a b l i s h i n g  and main- 

t a i n i n g  good and e f  E i c i e n t  telepllorle communlcntion. 

: . .  I , .* . , * ,  :I ,I . ; < '8 ; , * \  

Cable & W i r e l e s s  was g r a n t e d  and e n j o y s  a n  e x c l u s i v e  monopoly i n  tlie Jamaican 

market  p l a c e  f o r  t e l e p h o n e  s e r v i c e ,  a s  d e f i n e d  by t h e  Telephone Act of  1893. 
I_. . 

' ,  

The P l a i n t i f f  s b b h i t t e d  t t i a t  t h e r e  i s  nothirig in t h e s e  terms and c o n d i t i o n s  

which pe rmi t  Cable b W i r e l e s s  w i t h o u t  che consen t  of t l ie  member of t l ie  p u b l i c  

who i s  a  s u b s c r i b e r  t o  l i m i t  t h a t  p e r s o n ' s  u s e  of t h e  phone sys tem t o  e i t h e r  

o n l y  r e c e i v i n g  t r a n s m i s s i o n  o r  send ing  t r a n s m i s s i o n ,  t h u s  l i m i t i n g  t r a n s m i s s i o n  

t o  h a l f  of t h e  requ i rements  of t h e  Telephone Act.  F u r t h e r  i t  was s u b m i t t e d  

t h a t  t h e  Telephone Act makes i t  c l e a r  t h a t  t h e  t e l e p h o n e  under  which i t  g i v e s  

l i c e n c e  is  t o  e s t a b l i s h  a  sys tem r e c e i v i n g  and t r a n s m i t t i n g  - t h e s e  t e rms  

cannot  d i m i n i s h  o r  l i m i t  t h a t  s t a t u t o r y  r i g h t  and i n  f a c t  a n  examina t ion  w i l l  

show t h a t  t h e r e i s  n o t h i n g  l i m i t i n g  t h e  s t a t u t o r y  r i g h t .  

Cable  & W i r e l e s s  a l t e r e d  t h e  c l ~ a r a c t e r i - s i t i c e  of t h e  l o c a l  a c c e s s  l i n e  

s u p p l i e d  by them by c o n v e r t i n g  t h e  c h a r a c t e r i s t i c s  of t h e  b i - d i r e c t i o n a l  l i n e s  

t o  u n i - d i r e c t i o n a l  t h e r e b y  b l o c k i n g  and p r e v e n t i n g  I n f o c h a n n e l  from b e i n g  a b l e  

t o  d i a l  up c a l l s  and a s  a  consequence had den ied  I n f o c h a n n e l  t h e  a b i l i t y  t o  

p r o v i d e  t h e i r  s u b s c r i b e r s  w i t h  c e r t a i n  s e r v i c e s  i n c l u d i n g :  

I .  S u b s c r i b e r  a u t h e n t i c a t i o n  and a u t o m a t i c  s i g n  on 

2 .  Numerous "push" techonology a p p l i c a t i o n s  

Bonded modem f a c i l i t i e s .  

Dr. B a r n e t t  on b e h a l f  of t h e  P l a i n t i f f  r e f e r r e d  t o  l e t t e r  from Atigella Ne l son ,  
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Data  S a l e s  e x e c u t i v e  of Cable & W i r e l e s s  t o  t h e  World Bank i n  which s h e  s t a t e d  

I I I n fochanne l  has  y e t  t o  make fo rmal  a r rangements  w i t h  Cable & W i r e l e s s  f o r  

i n t e r c o n n e c t i o n  t o  o u r  network and a s  such we w i l l  n o t  knowingly t e r m i n a t e  

a d d i t i o n a l  f a c i l i t i e s  a t  t h e i r  p remises  u n t i l  t h i s  i s  resolved. ' '  The word 

I I t e rmina te"  i n  t h i s  c o n t e x t  meaning " l ink" .  

T e c h n o l o g i c a l l y  t h e r e  i s  n o t h i n g  t o  p r e v e n t  t h e  Defendant from p r o v i d i n g  t h e  

a c c e s s  t o  t h e   lai in tiff's customer ,  t h e  World Bank, b u t  u n t i l  t h e  d i s p u t e  

abou t  t h e  VSAT s e r v i c e s  a r e  determined t h e  Defendant would n o t  c o n s i d e r  t h e  

A p p l i c a t i o n .  That d i s p u t e  is  t h e  s u b j e c t  m a t t e r  of p roceed ings  i n  Cour t .  

The P l a i n t i f f  made r e f e r e n c e  t o  a  l e t t e r  from Brady & Co. t o  Cable & W i r e l e s s  

i n  which r e f e r e n c e  i s  nlocle t o  t h e  F n i r  T r a c l i n ~  C o l ~ l m l ~ ~ i o n  which i e  n v n r i a t i o n  

and t h e  F a i r  Trad ing  Agreement t o  which i s  appended n  number of equipment eg.  

f a x  machines paging sys tems ,  modems e t c .  which a r e  r e q u i r e d  now t o  be  p a r t  of 

t h e  equipment which t h e  Cnble Cr W i r e l e s ~  ctiatomcr wo11l.d be e n t i t l e d  t o  une 

a long  w i t h  o t h e r  sys tems.  

A l e t t e r  from P a t t e r s o n ,  P h i l l i p s o n  & Graham on beha l f  of Cable & W i r e l e s s  

d a t e d  January  8 ,  1999 i s ,  a l s o  r e f e r r e d ' - . t o  and i n  pa ragraph  2 of  t h i s  l e t t e r  t o  
& .. 

Brady & Co. an a t t e m p t  is  b e i n g  made t b  p rov ide  n d i s t i n c t i o n  between t e l e p h o n e  

s e r v i c e  which t h e  Telephone Compnny muet p rov lde  11nd t h e  t e l e p l ~ o n e  ~ c r v l c c  w l ~ l c h  

t h e  company must main ta inhrhe  customer then  u s e s  t h e  s e r v i c e  t o  r e c e i v e  and 

t r a n s m i t  d a t a .  

The P l a i n t i f f  r e f e r r e d  t o  t h e  a f f i d a v i t  of Trevor  P a t t e r s o n  and s u b m i t t e d  t h a t  i t  

i s  a  "man i n  t h e  s t r e e t ' '  concept  of t e l e p h o n e  connec t ion  t h a t  i s  a t  t h e  b a s i s  of 

t h e  ~ e f e n d a n t ' s  c o n t e n t i o n ,  b u t  t o  say  t h a t  t h e  d e f i n i t i o n  i n  t h e  a c t  d e a l s  w i t h  

a  concept  of t h a t  n a t u r e  i s  u n t e n a b l e .  

The Telephone Act s a y s  t h e  P l a i n t i f f  must comp1.y w i t h  terms and c o n d i t i o n s .  

Reference i s  made t o  pa ragraphs  26 and 27 of t h e  a . f f i J a v i t  o f  Trevor  P a t t e r s o n  

which d e a l s  w i t h  m a t t e r s  which a r e  i n  d i s p u t e  under  t h e  Telephone Act and t h e  

l i c e n c e s  g r a n t e d  under  t h a t  Act as w e l l  as l i c e n s e s  g r a n t e d  t o  o t h e r  o p e r a t o r s  

by t h e  M i n i s t e r  and which a r e  t h e  s u b j e c t  of J u d i c i a l  Review Proceed ings .  

These m a t t e r s  a r e  m a t t e r s  of d i s p u t e d  f a c t ,  t e c l l n i c a l  i s s u e s  and c o n s t r u c t i o n  of 

t e c h n i c a l  i s s u e s  and a r e  c l e a r l y  f i t  f o r  t r i a l  and t h e  P l a i n t i f f  i n  accordance  

w i t h  t h e  Cyanamid principle has an arguable  case.  

The P l a i n t i f f  argued t h a t  t h e  Defendant as  t h e  h o l d e r ' o f  an e x c l u s i v e  l i c e n c e  

namely t h e  A l l  I s l a n d  Telephone Licence and b e i n g  t h e  o p e r a t o r  of a n  i s l a n d  wide 



t e l ephone  network i s  i n  a  m o n o p o l i s t i c  p o s i t i o n  and i n  t h a t  r e s p e c t  t h e  pro- 

v i s i o n s  of t h e  F a i r  Competion Act a r e  r e l e v a n t  a s  t i l l s  a c t  was passed  s p e c i -  

f i c a l l y  t o  p rov ide  consumers w i t h  c o r n p e t i t i v , ~  p r i c e s  and choices;;  f . r ~ e d o m , o ~  

I 
keeping up w i t h  t r e n d s  and f a i r  co rnpe t l t ion  & t ~ d . . s e r v i p e ,  and c l e a ~ l y  J.nc.l\~.de:; 

s e r v i c e  provided by t h e  Defendant.  F u r t h e r  t h e  Act s e e k s  t o  p r o t e c t  p e r s o n s  

s e e k i n g  t o  e s t a b l i s h  and m a i n t a i n  a  b u s i n e s s  a g a i n s t  any e n t e r p r i s e  t h a t  s e e k s  

t o  abuse  i t s  dominate p o s i t i o n .  

The P l a i n t i f f  r e f e r r e d  t o  Ss  19,  20,  21,  34 and 35 of t h e  FAIR COMPETITION ACT 

i n  s u p p o r t  of  i t s  submiss ions .  

The P l a i n t i f f  c i t e d  SCCA 40/95 I n f o c h a n n e l  Ltd.  v .  Teleconmtunications o f  

Jamaica  5 t h  - 6 t h  J u n e  and J u l y  5 ,  1995 which c a s e  r e l a t e d  t o  a d i s p u t e  i n v o l v i n g  

p r o v i s i o n  of I n t e r n e t  s e r v i c e .  

There was i n  h i s  c a s e  ev idence  of t h e  u s e  of t h e  ~ e f e n d a n t ' s  dominant p o s i t i o n  

t o  r e s t r i c t  t h e  c o m p e t i t i o n  which t h e  P l a i n t i f f ' s  s e r v i c e s  o f f e r  1.n tho  nrnrltct: 

p l a c e  f o r  value-added i n f o r m a t i o n  s e r v i c e s .  

The Court  was i n v i t e d  t o  examine t h e  b a s i s  of  t h e  d e f e n d a n t ' s  conduc t  r e f e r r e d  t o  

l e t t e r  d a t e d  December, .+-_-... . . 24* .. . . 1998 f  rom:Ms ~ n ~ e l l a  Nelson,  Data S a l e s  Execu t ive  of 
. 

Cable 6 W i r e l e s s  t b  k h e  World Bank i n  which t h e " P 1 a i n t i f f  c o n t e n d s  t h a t  t h e  

Defendant was r e j e c t i n g  t h e  ar rangement  w i t h  World Bank and Rank of  Jamaica  

and do ing  s o  i n  t h e  c o n t e x t  of  t a k i n g  a  p o s i t i o n  p r i o r  t o  t h e  r e s o l u t i o n  of t h e  

m a t t e r  by t h e  Cour t  i n  s o  f a r  a s  t h e  VSAT i s  concerned.  

T h i s  i s  a  ground on which t h e  Court  shou ld  r e a d i l y  g r a n t  a n  i n j u n c t i o n  and a l s o  

i n  t h e  c a s e  i n  which a c t i o n  was t a k e n  p r i o r  t o  t h e  C o u r t s  a d j u d i c a t i o n  on t h e  

matter . '  

I n  s u p p o r t  of t h e  arguments  advanced c a s e s  were c i t e d  by t h e  P l a i n t i f f :  

The f i r s t  was P r a i r k  H o s p i t a l i t y  C o n s u l t a n t s  Ltd.  v. I n t e r n a t i o n a l  H o s p i t a l i t y  

C o n s u l t a n t s  Ltd.  11 D.L.R. ( 3 r d )  p. 121 which c a s e  r e l a t e d  t o  a f r a n c h i s e  o p e r a -  

t i o n  and t h e  Defendnat made a r rangements  which would p r e v e n t  t h e  P l a i n t i f f  from 

c o n t i n u i n g  t h e  f r a n c h i s e  o p e r a t i o n s ,  Court  made a n  o r d e r  t o  e n a b l e  b u s i n e s s  t o  

c o n t i n u e  . 
The second c a s e  Von J o e l  v. Hornsey 1895 Ch. D. 774 i l l u s t r a t e s  t h e  p r i n c i p l e  

above and Roland B r i c k s  Ltd. v. M o r r i s  2  W.L.R. 1437 a  c a s e  which concerned 

a  s i t u a t i o n  where e x c a v a t i o n  work had been done which woudt remove s u p p o r t  of  

t h e  a d j o i n i n g  l a n d  and a  mandatory i n j u n c t i o n  was g r a n t e d  which would r e s t o r e  

t h e  s u p p o r t .  
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D r .  B a r n e t t  r e f e r r e d  t o  t h e  A f f i d a v i t  of P a t r i c k  T e r r e l o n g a  a n d - i n  p a r t i c u l a r  

t o  paragraph 16 which s e t s  o u t  t h e  s e r v i c e s  w i t h  which In fochanne l  i s  unab le  t o  

p rov ide  i t s  s u b s c r i b e r s  and paragraph 23 which i n d i c a t e s  t h e  monthly l o s s  of 

revenue which h a s  r e s u l t e d  from t h e  a c t i o n  of Cable & W i r e l e s s .  I n  a d d i t i o n  a 

f u r t h e r  A f f i d a v i t  of Mr. Terre longesworn t o  on 20 th  J ~ 1 1 ~ 0 r y  1999 i n  pa ragraph  1 

s e t s  o u t  t h e  seven major s u b s c r i b e r s  of  In fochanne l  and i n  pa ragraph  2 of t h e  f a c t  

t h a t  t h e  a c t i o n  of t h e  Defendant w i l l  have v e r y  s e r i o u s  immediate e f f e c t  and 

p r o s p e c t i v e  damages would be s u f f e r e d ,  i n  t h a t  n o t  on ly  would tlie P l a i n t i f f  l o s e  

c l i e n t s  b u t  t h e  development of h i s  b u s i n e s s  would be r e s t r i c t e d  and i n  f a c t  

t h e  p o t e n t i a l  damage would be i n c a l c u l a b l e .  

The P l a i n t i f f  r e f e r r e d  t o  paragraph 28 of Mr. Trevor  P a t t e r s o n ' s  a f f i d a v i t  

f i l e d  on beha l f  of t h e  d e f e n d a n t s  i n  which he s t a t e d  t l i a t  "tlie Defendant lias 

s u f f e r e d  and c o n t i n u e s  t o  s u f f e r  l o s s  from t h e  a c t i o n s  of t h e  P l n i n t i f f  ..." 
The P l a i n t i f f  submi t t ed  t h a t  t l iere  hau beer1 no i~itl:l.cat.ion giver1 of  tlic I.oso 

of which t h e  Deponent s p e a l s .  F u r t h e r  t h a t  t l ~ e  a s s e r t i o n  of  t h e  nefendant:  

(Paragraph 29) t h a t  damages i s  an adequa te  remedy i g n o r e s  t h e  i m p o r t a n t  f a c t o r  

t h a t  t h e  l o s s  o f - t h e  p l a i n t i f f  cannot be measured o n l y  i n  immediate 108s of 
L . . 

revenue t o  the  P l a i n t i f f  but  the  d e s t r u c t i o n  of h i s  b u s i n e s s  p r o s p e c t s ,  t h e  

untlermitl.in8 o f  h i s  c r e d i b i l . i t y  of b u s i n e s s  and t l ~ e  l o s s  o f  cus tomers  who w i l l  

s i g n  up w i t h  o t h e r s  and be l o s t  f o r e v e r  must be t aken  i n t o  account .  So t h a t  

t h e  f a c t  t h a t  t h e  Defendant h a s  massive  wea l th  i s  n o t  a.1 answer t o  t h e  i r r e -  

p a r a b l e  damage which would be done t o  t h e  P l a i n i t f f .  

F i n a l l y  t h e  P l a i n i t f f  r e f e r r e d  t o  t h e  c a s e  of Luganda V. S e r v i c e  H o t e l s  Ltd. 

1969 2  W.L.R. I n  t h i s  c a s e  i t  was dec ided  i.n e f f e c t  t h a t  where a  t e n a n t ,  l i c e n c e e ,  

f r a n c h i s e  h o l d e r ,  comrnerical o p e r a t o r  lias a r e l a t i o n s h i p  which i s  dependent  on 

t h e  ~ e f e n d n a t ' s  co-opera t ion  o r  conformi ty  then a11 iuJunc:l:ion w i l l  be  g r a n t e d  t o  

p reven t  t h e  i n t e r r u p t o n  of t h e  s e r v i c e  which i s  provided under  t h a t  r e l a t i ~ n s l ? ~ i y  

o r  t o  o r d e r  t h e  r e s t o r a t i o n  of t h e  s e r v i c e  o r  f a c i l i t y  pending t h e  t r i a l  of  t h e  

a c t i o n ,  s o  long  a s  i t  i s  on t h e  b a l a n c e  of  convenience j u s t  t o  do s o  and t h e  

damages o r  i n j u r y  w i t h  which t h e  P l a i n t i f f  i s  t h r e a t e n e d  a r e  s u b s t a n t i a l  and 

i n  e f f e c t  cannot  be a d e q u a t e l y  compensated i n  money. 

DEFENDANT'S CASE 

Although paragraph  1  of t h e  p l a i n t i f f ' s  sunimons u s e s  tlie language of  pro- 

h i b i t o r y  i n j u n c t i o n  p r o p e r l y  unders tood i t  i s  s e e k i n g  a  manadatory i n j u n c t i o n  

because  t h e  o r d e r  sought  a t  1 i s  t h a t  t h e  " ~ e f e n d a n t  be r e s t r a i n e d  from 

- . . - - - . - . -  - . -  - . I ( 1  , 1 : , , 1 ,  
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suspending ..." What ha s  b'rought t h e s e  summons i s  t h e  f a c t  t h a t  t h a t  ha s  I' 

happened and s o  what is  being sought  is  t o  hnve t h e  defendant  r e s t o r e  what hns  

been r e s t r i c t e d .  

Paragraph 2 ( a )  says  i n  exp re s s  terms what paragraph 1 s a y s  by nece s sa ry  impl i -  

c a t i o n .  

Paragrnph 2 (b )  obviously  i s  n mandatory i n Junc t i on .  

Rudd v. Crowne F i r e  Ex t i ngu i she r  Ltd. h Othere  1989 26 J . L . R .  p .  5 6 5 .  

The defendant  submit ted t h a t  f o r  a  mandatory i n t e r l o c u t o r y  i n j u c t i o n  t o  be  

g r an t ed  i t  i s  never  enough f o r  t h e  a p p l i c a n t  t o  llave an  a rguab l e  c a s e ,  t h e  t h r e sh -  

hold i s  much h i g h e r ,  The c a s e  of I ,oca lba i l ,  In tcrnnt . lonn1 ~ i n a n c e  Ltd. v. Agroexport  

(1986) A l l .  E . R .  900 a t  p  907 M u s t i l l ,  J speak ing  f o r  t h e  Court  s a i d :  

"It was po in ted  ou t  i n  argument t h a t  t h e  judgment 
of Megarry, J a n t e d a t e s  t h e  comprehensive review 
of t h e  law a s  t o  i n j u n c t i o n s  g iven  by t h e  House 
of Lords i n  American Cynamid Co. v. Eth i con  Ltd  
(1975) 1  A 1 1  E.R. 507, bu t  t o  my mi.nd a t  l e a s t  
t h e  s t a t emen t  of p r i n c i p l e  by Megarry, J i n  re -  
l a t i o n  t o  tlie ve ry  s p e c i a l  c a s e  f o  t h e  mandatory 
i n j u n c t i o n  i s  no t  a f f e c t e d  by wlint t h e  House of 
Lords s a i d  i n  t h e  Cyanamid case ."  

and t h e  judgment went on t o . s t a t e  t ha t - ' t h e  l e a rned  judge should  have gone on t o  ...* . _ . ) I .  . 
c o n s i d e r ,  having r ega rd  t o  t h e  a f o r e s a i d  evidence'.whether t he  p l a i n t i f f  ' a  c l a im  

* . .  
t h a t  t he  defendant  had breached i t s  c o n t r a c t  was "unusual ly  s t r o n g  and c l e a r "  

such t h a t  he would f e e l  a  "high degree  of assurance ' '  t h a t  a t  t h e  t r i a l  i t  w i l l  

appear  t h a t  t h e  i n j u n c t i o n  was r i g h t l y  g r an t ed  . I 1  

A t  t h i s  p o i n t  t h e  Defendant d e a l t  w i th  tlie c a se  c i t e d  by t h e  P l a i n t i f f  

Redland Br i cks  Ltd v. Mor r i s  1976 2 W.L.R. 1437 and po in t ed  o u t  t h a t  i n  t h i s  

c a se  the  a p p e a l  by t h e  Defendant ( i . e .  t h e  person  i n  favour  of whom t h e  mandatory 

i n j u n c t i o n  was g r a n t e d )  was a l lowed ,  t h e  mandatory i l l j u n c t i o n  was set  a s i d e  and 

t h a t  was i n  keeping w i t h  t h e  a u t h o r i t i e s  c i t e d  t h a t  t h e r e  is  a  h igh  t h r e sho ld  

t h a t  must be c l e a r e d b e f o r e  mandatory i n j u n c t i o n  can succeed. 

I n  a d d i t i o n  t h e  Defendant submi t ted  t h a t  t h e r e  were many impor tan t  and 

d i f f i c u l t  i s s u e s  of law involved and t h e r e  were a l s o  i s s u e s  which cou ld  be 

c a t e g o r i s e d  a s  i s s u e s  of mixed law and f a c t  and t o  t h e  e x t e n t  t h a t  f a c t  is  

involved simply t o  unders tand  t hose  f a c t s  w i l l  i nvo lve  unde r s t and ing  h i g h l y  

t e c h n i c a l  a s p e c t s  o f  te lecommunicat ion s e r v i c e s  which no judge on t h e  b a s i s  

of t h e s e  A f f i d a v i t s  could even beg in  t o  comprehend because i t  would r e q u i r e  

evidence from those  who a r e  t r a i n e d  i n  t he  r e l e v a n t  a r e a s .  



- 10 - 

Indeed i t  was common ground t h a t  t h e r e  a r e  d i f f i c u l t  i n t e r p r e t a t i o n s  of  law 

and s t a t u t e ,  and a l s o  t h e  t e c h n i c a l  a s p e c t s  of bo th  t h e  P l a i n t i f f ' s  and t h e  

Defendant ' sopera~ionawt i i ch  a r e  extremely d i f f i c u l t  f o r  laymen - even w e l l  

educa ted  i n t e l l i g e n t  laymen g r a p p l i n g  w i t h  t h e  technology language of it, t o  

unders tand .  Cont inuing t h e  d e f e n d a n t ' s  submiss ion r e f e r r e d  t o  t h e  A f f i d a v i t  of  

Ms L a u r e l  Gregq. 

Ms Gregg was,  a t  t h e  t ime of t h e  c r i m i n a l  t r i a l  of P a t r i c k  Ter re longe  and 

In fochanne l  Ltd i n  t h e  Res iden t  M a g i s t r a t e ' s  C o u r t ,  t h e  C l e r k  of t h e  Court  

p r e s e n t ,  and s h e  s e e k s  i n  h e r  A f f i d a v i t  t o  s t a t e  t h e  f i ~ ~ d i n g s  of t h e  l e a r n e d  

Res iden t  M a g i s t r a t e .  

These f i n d i n g s  a c c e p t e d  t h a t  a  c e r t a i n  s e t  of  a c t s  took  p l a c e  and i t  is b e i n g  

a s s e r t e d  i n  pa ragraphs  1 7 ,  18 and 20 of t h e  A f f i d a v i t  of M r .  T revor  P a t t e r s o n  

t h a t  t h e s e  a c t s  a g a i n  took p l a c e .  

I n  my view t h e s e  a r e  m a t t e r s  which w i l l  have t o  be determined a t  t h e  t r i a l  

of t h i s  c a s e  and cannot  be p r o p e r l y  d e a l t  w i t h  o r  even c o n s i d e r e d a t  t h i s  t ime 

and t h e  f i n d i n g s  of t h e  l e a r n e d  Res iden t  M a g i s t r a t e  a s  r e l a t e d  by Ms Gregg 

1 cannot  a f  Eect t h i a . a p p l i c a t l o n .  The Defendant ,  r e f e r r e d  t o  t h e  c n s e  of  Leverock: 
* . . \ 

and Cable &   ire less'^^^ a  c a s e  dec ided  i n  Bermuda i n  J u l y  1993 and s u b m i t t e d  

t h a t  t h e r e  was a  s t r o n g  p a r a l l e l  between t h e  i n s t a n t  c a s e  and t h a t  c a s e .  The 

c a s e  d e a l t  w i t h  a  s i t u a t i o n  i n  which Mr. L,iverlock t r a d e d  as G l o b a l  Access 

(Bermuda) and was a f f i l i a t e d  wi th  a  company i n  t h e  USA c a l l e d  Te legroup  I n c .  i n  

connec t ion  w i t h  p r o v i d i n g  a  " c a l l  back s e r v i c e "  f o r  i n t e r n a t i o n a l  t e l e p h o n e  c a l l s  

whereby t h e  customer would t e lephone  a  p r i v a t e l y  a s s i g n e d  t e l e p l ~ o n e  number i n  t h e  

USA and a l l o w  t h e  t e lephone  t o  r i n g  once.  t h e r e a f t e r  t h e  customer would i ~ n m e d i a t e l y  

be c a l l e d  back through t h e i r  automated swi tchboard  s e r v i c e  which gave him a c c e s s  

t o  t e lephone  l i n e s  f o r  o v e r s e a s  c a l l s  a t  a reduced r a t e .  

-<, The Defendant submi t t ed  t h a t  t h e  d i f f e r e n c e  between Leverdck': Case and t h e  ins tant :  
I 

c a s e ,  which d i f f e r e n c e  is n o t  m a t e r i a l ,  i s  t h a t  t h e  Jamaicah Act r e f e r s  t o  t h e  

Telephone S e r v i c e  and t h e  Rermudn Act r e f e r s  t o  t h e  Telecom~nunicat ions  Act. I n  

both  c o u n t r i e s  i t  is  prov ided  t h a t  t h e  companies a r e  o b l i g e d  t o  g i v e  t h e  s e r v i c e  

upon a  r e a s o n a b l e  r e q u e s t  be ing  made. I n  t h e  i.,cvefock: c n s e  i t  was h e l d  t h a t  , 

t h e  Defendant "must be e n t i t l e d  t o  r e g u l a t e  t h e  p r o v i s i o n  of i t s  s e r v i c e  s o  as 

t o  p r e v e n t  t h e  i n f r i n g e m e n t  of any e x c l u s i v e  r i g h t s  under  i t s  l i c e n c e s . "  

' . ) I t  is  t h i s  v e r y  a s s e r t i o n  which t h e  DefendanL i n  t h e  i n s t a n t  c a s e  makes and t h ~  



A f f i d a v i t  of Mr. Trevor  P a t t e r s o n  makes i t  c l e a r  t h e  ~ e f e n d a n t ' s  ( i . e .  Cable  & 

W i r e l e s s )  view i s  t h a t ' t o  r e s t o r e  t o  t h e  P l a i ~ i t i f f  ( I n f o c h a n n e l )  t h e  r i g h t  t o  do 

what i t  h a s  been do ing  would be t o  f a c i l i t a t e  a  b reach  of  t h e  Defendan t ' s  ex- 

c l u s i v e  p r i v i l e g e  a n d + h a t  a l s o  would app ly  t o  t h e  f a c i l i t y  sought  i n  r e s p e c t  of  

t h e  World Bank and t h e  Bank of Jamaica.  

A s  r e g a r d s  t h e  VSAT l i c e n c e  t h e  Defendant i s  asserting t h e  t h e  M i n i s t e r  

lacked t h e  power t o  g r a n t  t h e  l i c e n c e  b u t  that: i s s u e  h a s  y e t  t o  be decit led and 

is  n o t  be ing  cons idered  f o r  t h e  purposes  of t h i s  a p p l i c a t i o n ,  

That a  r e q u e s t  h a s  t o  be  r e a s o n a b l e  t o  t r i g g e r  t h e  s t a t u t o r y  d u t y  was sub- 

m i t t e d  by t h e  Defendant a s  a l s o  was t h e  f a c t  t h a t  r e f e r e n c e  ' t o  t h e  number of 

s u b s c r i b e r s  of  t h e  P l a i n t i f f  company i s  a n  i r r e l e v a n t  c o n s i d e r a t i o n .  

F u r t h e r  i t  was argued t h a t  i f  t h e  P l a i n t i f f  were s u c c e s s f u l  and t h e  i n j u n c t i o n s  

reques ted  were g r a n t e d  i t  would r e s u l t  i n  t h e  r e s t r i c t i o n  which t h e  Defendant 

has  put  i n  p lace  be ing  removed and a1.l t h e  ~ p p r o x i . m n t c l y  450,000 3.i.11e~ would bc 

a c c e s s i b l e  because  t h e  P l a i n t i f f ' s  customer base would  no l o n g c r  be r c R t r i c r e d  

t o  t h e  number of i n t e r n e t  customers  i t  h a s  - a  person would n o t  have t o  he con- 

n e c t e d  t o  t h e  i n t e r n e t  t o  r e c e i v e  a t e lephone  c a l l  through t h e  P l a i n t i f f ' s  s e r v i c e .  

L 

A t  t h i s  s t a g e  i n  t h e  submiss ions  t h e  Defendant went on t o  r e f e r  t o  c e r t a i n  

t e s t s  and i n v e s t i g a t i o n s  i n  r e s p e c t  of  o v e r s e a s  c a l l s  t o  Jamaica  th rough  t h e  

P l a i n t i f f  Company conducted by a  Mr. Rainford Osbourne who submi t t ed  a  r e p o r t  

t o  t h e  Defendant company and t h i s  r e p o r t  was e x h i b i t e d  t o  t h e  A f f i d a v i t  of  Mr. 

Trevor  P a t t e r s o n .  Th'e r e s u l t  o f  t h e s e  t e s t s  and i n v e s t i g a t i o n s  i n d i c a t e  

a c c o r d i n g  t o  t h e  Defendant ,  t h a t  t h e  P l a i n t i f f  was invo lved  i n  a n  e x e r c i s e  

which r e s u l t e d  i n  t h e  d e g r e d a t i o n  of t h e  C a l l e r  I D  of  t h e  pe rson  r e c e i v i n g  t h e  

c a l l  d i s p l a y s  a  l o c a l  number and n o t  an  o v e r s e a s  one which l o c a l  number is  n o t  

the  p o i n t  of o r i g i n a t i o n  of t h e  c a l l .  

The Defendant emphasised t h a t  t h e  P l . a i n t i f f  llas no r i g h t  t o  p rov ide  such  

a  s e r v i c e .  

Mr. Goffe Q.C.  s u b m i t t i n g  on b e h a l f  of t h e  I lefendant d i d  n o t  e l e c t  t o  d e a l  

w i t h  t h e  c a s e s  c i t e d  by D r .  B a r n e t t  f o r  t h e  P l a i n t i f f  a s  he s t a t e d  t h a t  t h e s e  

c a s e s  d i d  n o t  a s s i s t  t h e  P l a i n t i f f .  

For a l l  t h e  y e a r s  t h a t  t h e  Defendant h a s  had i ts  l i c e n c e  c o  one h a s  doubted 

t h a t  t h i s  l i c e n c e  was e x c l u s i v e  and covered t e l e p h o n e  communications by WHATEVER 

MEANS and t h e  adven t  of d i f f e r e n t ;  means can do n o t h i n g  t o  t a k e  away a s t a t u t o r y  

monopoly. A s  long a s  t h e  communication remains  t e l e p h o n i c  communication i t  
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m a t t e r s  n o t  t h a t  t h e  means by which such  communication is accomplished d e v e l o p s  

U R  technology marches forward.  

T h i s  c a s e  does  n o t  come anywhere n e a r  approach ing  t h e  h i g h  t h r e s h o l d  which 

a p p l i e s  t o  upholding a  mandatory i n j u n c t i o n .  I f  t h i s  r e l e i f  were g r a n t e d  t h e  

e f f e c t  would be t o  l end  t h e  C o u r t ' s  a u t h o r i t y  t o  compel t h e  Defendant  t o  

f a c i l i t a t e  a  b r e a c h  f o  i t s  own e x c l u s i v e  l i c e n c e .  On t h e  D e f e n d a n t ' s  submiss ion  

i f  t h e  Cour t  shou ld  reach  t o  t h e  s t a g e  where i t  would c o n s i d e r  wha tever  damages 

is  an a d e q u a t e  remedy t h e  Defendant is w e l l  a b l e  t o  pay damages and t h e  P l a i n t i f f  

i n  h i s  a f f i d a v i t  h a s  g i v e n  a  f i g u r e  f o r  l o s s  of revenue.  

Mr. Goffe l a t e r  r e f e r  t o  t h e  c n s e  01 Von Joel V. norneey c i t e d  by t h e  

P l a i n t i f f  and s t a t e d  t h a t  i t  c l . e n r l y i l . l u s t r n t c ? ~ h o w  a  p a r t y  by " s t e a l i n g  a  

march" on a n o t h e r  p a r t y  can c r e n t e  n new s t n t u s  quo and t k e n  s t a t e  t h a t  t h a t  

is t h e  s t a t u s  quo which t h e  Court  must p r e s e r v e .  

He s u b m l t t e d  t h a t  t h e  lon): cst;il)l lslietl ~ t 1 i t 1 1 s  (1110 wliich e x l ~ t c t l  p r l o r  t o  tlic 

v i o l a t i o n  of  any r i g h t s  t h a t  t h e  Defendant s e e k s  t o  r e t a i n  t h n t  i 8  t h e  s t n t t l R  

quo which e x i s t e d  p r i o r  t o  .June 1.998. 

-. . 
REPLY BY DR. . B A R N E ' ~  . . 

It i s  c l e a r  t h a t  what t h e  Defendant is complaining of  i s  t h e  u s e  by t h e  

P l a i n t i f f  i f  i t s  t e lephone  f a c i l i t i e s  f o r  tlie purpose  of  s e l l i n g  v o i c e  t e l e p h o n e  

t o  o t h e r s .  

The Edison Telephone Case ( ' A t t o r n e y  G e n e r a l  v.. Edisonl880 A . B .  Vol. 6 244) i s  

d i s t i n g u i s h a b l e  a s  t h e r e  what t h e  Cour t  was concerned wL5h waa tl-e e x c l u s i v e  

p r i v i l e g e  of  t h e  P o s t m a s t e r  Genera l  f o r  s e n d i n g  t e l e g r a m s  and t o  u n d e r s t a n d  

t h e  c a s e  one would have t o  l o o k  a t  t h e  s t a t u t e .  Any r e f e r e n c e  t o  a n  a u t l i o r l t y  

which i s  concerned w i t h  t h e  c o n s t r u c t i o n  oE a s t a t u t e  and i t s  a p p l i c a t i o n  t o  

a n o t h e r  c a s e  must beg in  and end w i t h  an e x a ~ n i n a t l o n  of t h e  terms of  t h e  s t a t u t e s  

which a r e  invo lved .  

Dr. B a r n e t t  proceeded t o  examine t h e  c a s e a n d  s u b m l t t e d  t h a t  t h e  d e f i n i t i o n  i n  

t h e  Edison c a s e  a s  e a r l y  a s  1880 covered a l l  t y p e s  of t e l e g r a p h i c ,  t e l e p h o n i c  

o r  any t r a n s m i s s i o n s  and because  of  t h e  wid th  of t h e  d e f i n i t i o n  t h e  s c i e n t i f i c  

ev idence  r e f e r r e d  t o  by Mr. Goffe  i n  h i s  submiss ions  was i r r e l e v a n t  a s  t h e  new 

development f e l l  w i t h i n  t h e  language and t h e  Cour t  e x p r e s s l y  s a i d  t h a t .  

The same submiss ions  Dr. R a r n e t t  s t a t e d  c o u l d  be made i n  ba eve rock: v .  
1 

Cable & W i r e l e s s  ( the  Bermuda c a s e ) .  I n  t l l a t  c a s e  tlie F l a i n t i E E  llad s e t  up h i s  

scheme f o r  t h e  making of o r d i n a r y  phone ca11.s from t h e  U.S. t o  Bermuda and was 
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i n  t h e  b u s i n e s s  t h e r e f o r e  of p r o v i d i n g  a  phone s e r v i c e  pure  and s imple .  

T h i s  c a s e  Dr. B a r n e t t  argued d i f f e r e d  from t h e  i n s t a n c e  c a s e  - Mr. Goffe 

s a i d  they were s i m i l a r  - s i m i l a r  t r e s p a s s  t o  l i c e n c e .  

There was, Dr. B a r n e t t  submi t t ed  a v a s t  d i f f c r c 3 c c  3.n t h a t  c a s e  ns  what i s  done 

o v e r s e a s  i s  n o t  a l l e g e d  t o  t h e  P l a i n t i f f ' s  .contr.ivance. What was done i n  

Bermuda t h a t  P l a i n t i f f  admi t t ed  t h a t  he s e t  u p  h i s  scheme f o r  h i s  own purpose .  

Dr. B a r n e t t  r e f e r r e d  t o  t h e  s t a t u t o r y  p r o v i s i o n s  which governed ' telecommuni- 

c a t i o n  s e r v i c e '  

I n  n e i t h e r  of  t h e s e  two c a s e s  (Edison Telephone and Leverqck..) d i d  t h e  l e g i s -  

l a t u r e  make any r e l e v a n t  changes which had t o  be c o n s i d e r e d  by t h e  Court  w i t h  

r e s p e c t  t o  l e g i t i m a t e  r i v a l r y  i n  a  f i e l d  of  p r o v i d i n g  s e r v i c e  t o  t h e  p u b l i c  

a s  i s  t h e  c a s e  h e r e  where t h e r e  i s  a  F a i r  Competion Act. 

Against  t h a t  background i t  was t h e  s u b ~ n i s s i o n  of  t h e  P l a i n t i f f  t h a t  i t  h a s  

a  ve ry  s t r o n g  c a s e  i n  t h a t  

( a )  i t  is no t  a c t i n g  i l l e g a l l y  and 

( b )  i t  is e n t i t l e d  t o  be p rov ided  t o  t h e  k e r v i c e  

t o  which . r e f e r e n c e s  a r e  rnatlc 1.11 t l ~ c  A f i i r l n v i t  -. . 
of P a t r i c k T e r r e l o n g e  and T r e v o t '  P a t t e r s o n  and 

t h e r e f o r e  even i f  t h e  a p p l . i c a t l o n  i~ t o  be seeti 

a s  a  p u r e l y  mandatory i n j u n c t i o n  (which it i s  n o t )  

t h e  c a s e s  c i t e d  by t h e  Defendant have t o  be  r e a d  

i n  t h e  l i g h t  of t h a t  s i t u a t i o n  and submiss ions  

e r e c t e d  on t h e  Edison c a s e  and t h e  Bermuda c a s e  t h a t  

an  i n j u n c t i o n  cou ld  n o t  be g r a n t e d  because  i t  would 

c r e a t e  an i l l e g a l i t y  o r  b reach  of l i c e n c e  s i n c e  t h e  

s t a t u t o r y  d e f i n i t i o n  i n  each of t h o s e  c a s e s  is  un- 

l i k e  t h e  ~ t n t u t o r y  d e l l l l i t l o n  ,111 t h e  i n e t n n t  c a e e .  

Esso S t a n d a r d  O i l  S-A. I.td. v. Chan 1988 25 J .L.H. 

What t h e  Court  s a i d  q u o t i n g  from Megarry, J " o r d i n a r i l y "  i t  i s  n o t  a n  

n b e o l u t e  p r o v i e i o n i  as t h e  de iendnnt  contende.  

I n  Rudd v. Crowne F i r e  E x t i n g u i s h e r  Ltd. C O t h e r s  (1989) 26 J . L . R .  565. 

That  a c t  u n l i k e  t h e  Telephone Act d i d  n o t  p rov ide  a s t a t u t o r y  d u t y  t o  p r o v i d e  

s e r v i c e  b u t  l e f t  i t  t o  t h e  company t o  whom and when t o  p rov ide  s e r v i c e  t h e  

c a s e  of Hounslow v. Twickenham Garden Development Ltd [I9701 3 A 1 1  E . R .  326.  

P l a i n t i f f ' s  view does  n o t  a s s i s t  t h e  de fendan t .  



There i s  no doubt i n  t h i s  c a se  t h e r e  a r e  d i f f i c u i t  I s s u e s  of f a c t  and law 

which a r e  t o  be decided bu t  i t  is  c lear  having ~ e g a ~ ~ ~  t o  the '  A f f i d a v i t s  f i l e d  

by..both t h e  P l a i n t i f f . a n d  t h e  Defend,ant and i n  t h e  l i g h t  of the.  s t a t u t e s  
1 .  

involved ( t h e  Telephone Act and t h e  F a i r  tCom~egi t ion Act) t h a t  t h e  P l a i n t l Z f .  
A 

has  a  s t r o n g  ca,se. . I . .. ... 4 , '  

.:. L I . *  . L .  , 1 1 . 1 . .  

The f a c t  i s  t h a t  having been gran ted  a  l i c e n c e  f o r  VSAT t h e  P l a i n t i f f  i s  

a b l e  t o  a c c e s s  t h e  I n t e r n e t  wi thout  going through t h e  Defendant ' s  network. 

Any d a t a  can be t r a n s m i t t e d  over  t h e  i n t e r n e t  and v o i c e  i s  j u s t  one of them. 

The Telephone Act of 1893 does  no t  r e f e r  t o  such t e c h n o l o g i c a l  advancement and 

perhaps  i t  was no t  even i n  t he  con templa t ion  of t h e l e g i s l a t o r s  when t h e  Act 

was passed.  

The Defendant ought no t  t o  be a l lowed t o  use  i t s  enormous wea l t h  and power 

t o  s t i f l e  sma l l  b u s i n e s s e s  who merely u t i l i z e  t he  s e r v i c e s  t o  wlricl~ they o r e  

e n t i t l e d .  

I have reviewed t h e  evidence p r e sen t ed  beforc rne and t h e  submiss ions  mode 
. , 

and i n  s p i t e  of  t h e - g r e a t  c au t i on  which I must k x e r c i s e  and observe  i n  d e c i d i n g  
L, 

whether o r  n o t  t o  g r a n t  t h i s  a p p l i c a t i o n  I am of t h e  view t h a t  t h e  P l a i n t i f f  is 

e n t i t l e d  bo th  t o  t h e  p r o h i b i t o r y  i n j u n c t i o n  sought  i n  paragraphs  !(a) and (b)  

of t h e  Amended Summons and t h e  mandatory i n j u n c t i o n  sought i n  paragraphs  2 ( a )  

and (b)  of t h e  Amended Summons. 

Damages i n  my op in ion  would not  be an adequa te  remedy even t.hough a  sum 

of  money has  been quoted by P a t r i c k  Ter re longe  i n  h i s  A f f i d a v i t  a s  be ing  t h e  

approximate monthly l o s s  which t h e  P l a i n t i f f  s t ~ f f e r s .  T h i s  m3r.etary : - ~ s s  

measures on ly  t h e  immediate l o s s  s u f f e r e d  by t he  l J l a i n t i f f  !:owever, t h e  damage 

t o  h i s  b u s i n e s s  p r o s p e c t s ,  t he  l o s s  cf h i s  c r e d i b i l - i t y ,  t he  l o s s  of customers  

who w i l l  d i s c o n t i n u e  t h e i r  bus ine s s  wi th  t h e  P l a i n t i i f  perhaps  never  t o  r e t ~ r n  

and t h e  l o s s  of customers wl~o because of  t!~e i n a b i l i t y  of t h e  u:a int i f f  t o  

p rov ide  them w i t h  a  f u l l  s e r v i c e  w i l l  go e l sewhere ,  cannot  be  q u a n t i f i e d .  

The P l a i n t i f f  remains a  cu s to~ne r  of  t h e  Defendant and a s  such i s  e n t i t l e d  

t o  c e r t a i n  s e r v i c e s  i n  t h e  normal course  of bus ine s s .  The DefGndant h a s  admi t ted  

i n  t h e  a f f idav ' t  of Trevor  P a t t e r s o n  doing certa,i.n a c t s  which were c a l c u l a t e d  t o  

and d i d  e f f e c t i v e l y  dep r ive  t h e  P l a i n t i f f  of c e r t a i n  s e r v i c e s  which t h e  Defendant: 

had con t r ac t ed  t o  supply t o  t h e  P l a i n t i f f .  There is  l i t t l e  doubt t h a t  i f  t h e  

Defendant i s  allowed t o  con t inue  t o  dep r ive  t h e  P l a i n t i f f  of t h e s e  s e r v l c e s  
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t h e  Defendant w i l l  e f f e c t i v e l y  p u t  t h e  P l a i n t i f f  o u t  of  b u s i n e s s .  

The Order i s  made i n  terms of pa ragraphs  l ( a )  and ( b ) ,  2 ( a )  and (b )  and 

4 of t h e  amended suinmons. 


