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CAREY, J.A:

This is an appeal against an order of Langrin, J.
dated 30th August, 198Y% whereby he dismissed the appellant's
application for an interlocutory injunctiocn. We uncerstand
that the basis of that result was the learned judge's view
that damages was an adequate remey for the appellant.
For myself I would have preferydl a note of the judge's think-
ing on the matter, and would hope that in future, this Court
will be provided with some readaus of decisions in matters
of this nature,

The appellant’s endorsment on his writ dated

\
ieth hugust, L1509 reaus:

{ { “phe Plaintiff's zlaim is against the
Defendant for an irjunction restraining g
g the defendant and ¢ his servanis or agents
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from interfering with the guiet enjoyment

of premises registered at Volume 1171 Folio

827 of the Register Book of Titles which

the Plainviff occupies as a lease(sic) by wvirtue

of a written lease dated the 28th day of

mMarch, 19%&9.

AND  the Plaintiff further claims against

the Defendant damages for breach of concract

arising out of the said lease agreement.”
In broad cutline, the facts and circumstances as contained in
the affidavits and correspondence exhibited thereto were as
fellows:s The appeliant is in possession of the respondent's
premises known as "Pharos Villa"™ but latterly as “The white
House®” by virtue of a 5 year lease agreement dated Ziuth March,
198% at « rental of Wine Thousand Dollars (U.£.%9,000.00)
Guarterly. The lease included a clause for forfeiture if the
rent was mcre than 21 days in arrears. On the same date, the
parties executed a management agreement whereby the appellant
undertook to manage the villa on a profit sharing basis.
Under this agreement, the appellant was obliged not to incur
commitments or liabilities in excess cf Nine Thousand Dollars
{(U.35.99%,000.00) or 3 months rental. In the event, she was
okbliged however to expenu some not inconsiderable sums to put
the premises into a renvable condition. The total sum was
stated at one time to be $71,962.13. 7The main item in this
account related to the cost of repairing the roof of the villa.
she did nut pay the rent. ‘“he respondent exercised the right
of re~entry given under the forfeiture clause for non-payment

the rent. Hence the action initiated at the instance of

i

o
the cenant.

Mr. Goffe contended that the appellant had a right
of set-off ayainst the respondent's claim for rent and the

exercise of the right of re-entry was therefore unlawful.
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Hguity would grant relief against the forfeiture and damages
would not therefore be an adeguate remedy.

Mr. Grant's riposte was that the appellant opted
to sue for damages for breach of contract not for relief
against forfeiture. Further; the wording of the lease,
specifically clause 2(a) of the lease agreement - "fo pay
the said rent due without any deductions,” and the fact

that the partnership agreement in clause 14 stipulated that:

ceemed expenses" demonstrated that the puarties intended that
the rent must be paid. The main thrust of his submission was
that any money spent by the appellant was pursuant to the
partnership agreement and in any dispute, would be determined
on the taking of accounts: set off would be inapplicable in
those circumstances.
From these submissions, I thiuk it 1s plain that

the guestion for determination is not susceptible simply
to the test of whether because the appellant’'s claim includes
danage: for breach of contract, inevitably damages is an
adequate remedy. It 1s of course plain as well, that there
are serxious issuves to be tried of which the outcome is
uncertain. There are no inflexible rules of genewal applica-
tion in considerin:g the next step, viz - determining the
balance of convenience:

it would be unwise to attempt even

to list all the various matters which

may need to be taken intc consideration

in deciding where the balance lies,

let alone to suggest the relative weignt

tc be attached to them. These will vary

from case to case.”

per Lord Liplock in American Cyanamid Co. v. Ethicon Ltd

{1975]1 1 All E. R. 504 at p. 511l.
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in determining where the balance cof convenience
lies in the carcumstances arising in the present case, the
judge was iequlired to consider whether in point of law, the
appelliant was entitled to c¢laim to set~off her advances against
the rental due under the lease. 1Y she were so entitled, the
re~entxy would be unlawful and the appellant instead cof being
alloewed to run “he villa, as the partnership agreement required,
would have been ousted therefrom and prevented from fulfilling
her obkligations as a partner. At this point, i think it
necessary to point out an important fact. 'The respondent in
a letter dated 5th July, 1989 acknowledged that he was indebted
to her in $50,751.00. KHis note reads -

“Blinor Inglis' lessee improvements
and accounts paid on my behalf $50,751

Counsel ¢n both sides accepted the principle stated

in brivish Anzani (Felixstowe) Ltd. v. International Marine

Managemenc (U.K.) Litd. {1979 2 All E. k. 1003 that whether

at common law or in equilty, a tenancv could claim a right to
sen~off advances made to put ithe premises in a ventable state.
That case it seems Lo me answered as well, My, Grant's sub-
missicn that the words in the clause requiriny the payment

of rent witnout deductions could not be defeated by the prin-

ciple of set-cff. iIndeed, one of the arguments in that case

by the landlords was theat in the very nature of rent, there

could he no set-off against it.
Another of Mr. Crant's submissions with whiich it
mnay ke convenient to deal at this point, was, that 1t was not

open to the appellant to claim a set-off because that right

was only accorded to n defendant and was nolt available to a
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plaintiff. There is however dicta very much to the contrary.

In Hanek v. Green [1958)] 2 A1l E. K. 141 at p. 153 Sellers

L‘\

Lan "aid e
"it cannot, as I see it, make any aifference
which side commences proceedings in which
cross-claime arise. If there is a set-off
at all, each claim goes against the other
and either extinguishes it or reduces it."
I am very much indebited to the assiduity of my learned brother
Downer, J.A. who kiudly brought this case to my attention.
Where the vight of set-off exists, the relationship cf webtor
and creditor arises: each party is a debtor, each party is a
¢reditor. It cannot then matter who acts first by filing an

action because the other can claim a set-off,

Having regard then to the respondent's acknowledged

liability to the appellant qua lesscor, the high probability is that

the re-entry under the forfeiture clause of the lease was unlawful
and consequentliy in breach of the covenant for quiet enjoyment.
But the judge would be bound to have in mind the weras in

clausc 1 of the nanagement agreement ~ “"and this lease agree-
ment shall be indivisikble with this agreement.” The parties
were not merely landlord on the one hand and tenant on the

ther, under the lease, but as well partners under the management
contract., 'fhis was the practical reality of the situation in
wihiich the grant of an injunction had to be considered, and
therefore could not be ignored. Eguity it haz been said

regpects the sancitity of contracts. accordingly, it would be

& greater hardship on the appellant 1f she were deprived ox

he: contractual right to manage the villa pending the hearing

of the action. “he respondent would suffer no great hardship

in the interim for he had contracted to lease the villa and

parcicipate in a profit-sharing venture. On that basis, the



Ty

bazlance of convenience tilts somewhat in favour of the

appellant. Further, it cannot be denied that a right to quiet

enjoyment can be protected by injunctcion. See Renny v. Preen

[i963) 1 ¢.B. 49Y.
ot only must the judge consider whether from the

appellant's standpoint damages could be regarded as adeguatce

compensation for the loss she would sustain as a result of the

respcndent concinuing to interrfere with her quiet possession
of the property from the time of the application for the
injunction to the date of trial, but also if the respondent
were Lo succeed at trial, whether he would be adequately com-
pensated under the appellant'’s undertaking as to damages for
ithe loss he would sustain during the scme period. If damages
would be an adequate remedy in the latter case as I think it
is, there would be no reason to refuse the interlocutory

injuncticn. See American Cyanamid Co. v. Bthicon {(supraj.

On the evidence, it is plain that the greater incon-

venience would be caused to the appellant to interrupt her in
the condcut of her contractual obligations. I am satisfied
therefore that the learned judge fell into error because he
failed to balance all the factors which arcse on the material

before him.

For these reasons I agreedthat this appeal be allowed,

that the order of Langrin, J. be set aside and an order made

in the terms as anncunced,

ROWE, P.:

1 ayree,

DOWHER, J.A.:3

I agree.




