IN THE SUPREME COGRT UF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L. I 036 of 1994

(__  BETWEEN

A N D

INTERNATIONAL HOTELS LIMITED PLAINTIF?F
CORNWALL HOLDINGS LIMITED DEFENDANT

B. St. Michael Hylton, Mrs. Sandra Minott Phillips
and Nicole Lambert instructed by Myers, Fletcher &
Gordon, Manton and Hart for Plaintiff.

Dr. Lloyd Barnett, Q.C. and Christopher Honeywell
instructed by Clinton Hart and Company for the

defendant.

HEARD: June 10,11,12,13,14,17,18,19,20,21, October 24,1996

HARRIS J.
The plaintiff’s claim against the defendant is for breaches of a written
lease agreeﬁént dated November 16,1981, with respect to‘premises known as the
}
Trelawny Beach Hotel. As a consequence, the plaintiff seeks the followiag:
(i) An order that the defendant romedies breaches
of clauses 7(3) (b) and 7(4) of the lease by
carrying out maintenance and/or repairs and/or
replacement of items particularised in the
P Statement of Claim.
(ii) An indemnity in favour of the plaintiff in
respect of expenses and costs imcurred by the
plaintiff remedying the breaches.
(iii) An order restraining the defendant from incurring
and charging against the income of the hotel any
expenses not related to or reasonably required
: for the hotel’s operation.
(iv) 4n order that the defendant complics with the
terms of the lease and in particular clauses
7(3) (b) and 7(4).
(v) The sum of $4,850,965.12, or
‘i {(vi) 1In the alternmative, damages for brcach of
f contract.
(vii) Interest pursuant to the Law Reform
(Miscellancous Provisions) Act.
;ﬁw- . The reliefs claimed under itemg(iii) and (iv) above werennot pursued_by-the

plaintiff.

The defendant counter claims against the plaintiff for breach of covemant

of quiet e¢njoyment and for a sum representing any sppreciation in the value of the
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9. Miscellaneous Cortespondence passing between plaintiff and
defendant.

10. Miscéllaneous Correspondence passing between various servants
or agents cf Cornwall Holdings Limited and Trelawny
Beach Hotel.

11. Rental Agreement for office im Brussell dated
December 30,1991,

12, Statistical digest prepared by Bank of Jamaica.
13. Trelawny Beach Hotel Bad Debts account analysis at

April 19952,

The principal witness for the plaintiff, Mr. Burnett Camercm, a Director
and genior Vice President of the plaintiff Company, testified that in April 1991
he visited the hotel and inspected the plant machinery, eguipment and furniture
and fixtures and 2 pumber of rocms. Based on his cbservations, he prepared a list
of defects of various items and then proceeded to give instructions te a firm for
the preparation of a report cu the coudition of the equipment at the hotel.

He further declared that the defendant was required to furnish monthly
statements ¢f accounts inclusive of a balance sheet. Balance sheets were remitted
with monthly statements up to the end of 1992, none had been submitted since
January 1993. He stated a balance sheet was necessary in crder to assess the gross
operating profit of the hotel and as result would emable the plaintiff tc compute
} additional rental due. The zbsence of balance shects created difficulty in the
determination of the profit and loss accounts

In 15992 a new account entitled ‘Office rental Europe' made its advent in the
Sales and Marketing expenses of the hotel. This item related to rental of 203 square
meters by the defendant of cffice space in Belgium between 1992, and 1995, at a2 cost
of $4,023,320 in 1992, $2,307,306.00 in 1993, $34,061,133 in 1594 and $4,102,421 in
1955.

It was alsc reported by him that in 1991, the hotel's financial statement
; reflected a "write off" of bad debts amcunting to $1,840,710.00 and $400,294.00 in
1992, Thé records showed that some of the debtors were tour cperatcors who were still
in business. The debts were unsubstantiated and uncovered by invoices from debtors.
HH  inquity revealed that the defehdaﬁt’s record keeping was inadequate.

Various experts who inspected the kitchen and laundry equipments,; air—-conditioning
units, elevators and beilers also gave evidence as to the conditions of these items at

time of inspecticn.
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The main witness for the defendant was WMr. ¥reddy Prud'homme, Vice President
for Warwick International Hotels of which Cormwall Holdings a subgidary. His
evidence was that the defendant had implemented a systematic preventative maintenance

<; Programme at the hotel since the commencement of the lezse. Im 1991, 1992 2nd 1993

Jrefurbishing prograumes were carried out. The current maintemamce cost qverages 6.2% of
revenue in addition to capital expenditure. In the course of his administration,
reports were received from the plaivtiff with reference to the maintenance and
refurbishing requirements. In compliance with these reports,; refurbishing work was
undertaken by the defendant. The defendsmt had expended substantizl sums annumally to
maintain, refurbish and upgrade the furniture, fixtures ond equipment and the hotel is
now in better condition than at the commencement of leasc.

(;;ﬁ In 1991 the impact of the Gulf War and recession in North America led to & lack
of confidence by the travelling public wihich indirectly caused a decrease in hotel
occupancies. Trelawny Beach suffered a decline. The European cconomy was at that
time progressing and a decision was made to intensify wmarketing efforts in Europe,
as of mid 1991. By end of 1993 after 23 years, of =ffort, Trelawny Beach's revenuc
and gross operating profits were tripled, from which additional rent was paid to the
plaintiff and in particular additional rent of US$7,000,000 was paid in the year 199

e

L N He furtherasserted'th

at based on the decision to penetrate the European
\MVKtourist market 200 square meters of office space was ronted from the Warwick Group at
its hotel in Brussels. The Warwick Group owns hotels in Europe, North America and
the Far East. Their hotel in Brussels and one in New York have regional sales offices
for purpose of marketing hotels inclusive of Teelawny Beach. Hotels are promoted by
marketing exposure, trade shows, cxhibitions and meetings- with tour operators, airline
personnel and travel apents.
He also declared that profit and loss accounts certified by auditors were

~ submitted to the plaintiff annually and various accounting records Were: available:for
! "

k\yithe plaintiff’s inspection subject te reasonmnble notice being given. He also stated
that there was 1in existence certain bad debts at the hotel. They were investigated,
reconciled and written off as they were unreccoverable for a number of reasoms. Written
off Jcbts were attributeble to. bankruptcy.of debtor; ‘accouats being reduced by
discounts, or by default of payment through loss of identify of the debtor, or as 2

result of change of address of debtors remdering it impossible to locate them.

SN
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" The plaintiff contemded that, by virtue of the provisions of Clauses 7(3) (b)

5

Various experts tendered evidence on behalf of the defendant as to the
condition of the furniture, fizture and ¢quipment of the hotel and to the accounting
procedure and state of the accounts.
/and 7(4) of the lease agreement, the defendant was under an obligetion to keep the
plant; machinery, furniture, fixture and equipment of the hotel (referred to in the
lease as the "FF&E") in good and substantial repair and condition and to replace those
that were worn out or unfit for use. It is necessary to mentiom at this stage, that
although plaintiff's claim is with reference t FF&E cnly and 1 although Clause 7(3)(b)
cf the Contract principally refers tc the building or structure, the Clausce does in
part incorporate refurbishing of items FF&E. Clause 7(4) is therefore not the only

A
'relevant clause for this purpose, 2s counsel for the defendsznt has asserted.

The question now to ba answered, is what is the extent of the defendant’s
obligation under these twe clauses of the lease? To do se, it is egsential to cutline
Clauses 7(3)(b) and 7(4) which are couched in the following terms:-—

"7(3)(b) To repair, maintain, cleanse and keep the
leased premises including all floors, ceilings,
exterior and intericr finishes, additicons and
improvements in geod and substantial repair and
conditicn as at the commencement of this Lease,
subject t¢ and inclusive of the refurbishment provided
for in Sub-clause (a) of this Sub-clanse, fair
wear and tear expected, and to keep the windows,
entrances and docrs of the leased premises and the
glass glazed surfaces and pilasters therein clean
and in good condition, and promptly to replace all
broken or cracked glass, and when it becomes necessary
to replace or substitute fixtures. materials, structures
or otherwise of a similar descripticon of the Landlord,
21l of which shall be done in 2 mammer imn accordance with
the equivalent standards which apply in respect of hotels
of an equivalent standard offering like amenities and
facilitics PROVIDED HOWEVER, THAT:--

(1) The Tenant's cohligations and liability under this
Sub~-clause shall be subject tc provisicns of Clause
8 (2) hereof and limited by the following sub-—paragraph
of this Sub-clause (3);

(2) In the event that during the Term the leased premises
are damaged by ¢vents which the Landlord is obliged
to insurc against, in accordance with Clause 8(2)
hereof, thereof is collected following the insured's
pursuing all their rights and remedies, the total
such iosurance proceeds as appropriately ralate to
such damoge shall be utilised towards the cost of
repair and replacement which the Tenant is obliged
tc effect under the provisions of this Sulr-clause"
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"7(4) To repair, maintain and keep the FF&E (which is
defined in the lease tu mean and include all items
of plant, machinery, eguipment, furniture and
fixtures used in or about at the leascd premises
and specified for clarification om the inventory
of same in the Second Schedule attached to the lease)

n good and subgtantial repair and operating comdition
as at the commencement of this lease subject to and
inclusive of the refurbishment provided for in sub-
clausg 3(a) of this Clanuse 7, fair wear and tear
expected, and to replace such itews of the FF&E as
may Lecome worn cut or unfit for use Ly substituting
others of a like nature and equal quality as at the
commencement of the Term.

Provided however, that

(1) The Tenant's obligations and liability under this
Sub-clause shall be subject to prvisicns of Clause
8(2) herecf and limited by following sub-paragraphs
of this Sub--clause (4);

(ii) Upon expiration of the first two (2) years cf the
Term, the Tenmant shall establish and maintain a
furniture, fixture and equipment replaecment reserve
therein calied “FFSE Reserve”) in the zmount of threse
percent {3%Z) of Gross Room Revepue carped Ly the Temant
frcam the hotel in each subsequent year of Term of this
Lease, which reserve shall be sued to fund the repair,
maintenance and replacement of the leasad premises,
FPF&E and operating equipment, which the Tenant is
obliged to carry out under the provisions of the
preceding sub~clause (3), this sub-clause and sub-clause
(5) of this Clause 7. All sums due tc he credited to
the FF&E Reserve pursuant this sub-clausde shall he
paid intu an interest~hearing escrow account in the name
of the Lendlord and the Tenant on 2 monthly basis within
thirty (30) days after the end of each calendar month.
All repairs. maintenance and replacement ¢o be carried
out by the Tenont hereunder, shall imnitially be funded
frcm such ezcrow account and all withdrawals on such
escrow account for such purposes shall be reported to
the Landlord on a semi-annual basis. No withdrawals
may be made from such escrow account other for the
‘purposes of this sub-clause. All interest earndd on
the escrow acccunt shall belong tc the Tenant, Lut
upon the terminaticon of this Lease, for whatever cause;
the amount at credit of such escrow account if, any,
shall bel~-ng to the Landlord.

(iii) In the event that during the Term, FF&E is damaged by
the events which the Landlord is obliged to insure
againat, in accordance with clausc 8(2) hereof, and
the clause 8(2) herecof, and the claim on such insurance
in reapect therecf is ccllected following the Insured's
pursing 21l their rights and remedies,; the totzl of
such inmsurance proceeds as shall appropriately relate
toe such damage, shall Le pald into the FF&E Reserve
@scrow account towards the cost or repair and replace—
ment, which the Temant is obliged to effect under the
provisions of this Sub-clause."
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In order to evaluate the scope of the defendant’s liability with regard
to the refurbishment of the FF&E it will first be necessary to determine whether
the standard of repair and maintenance to which the defendant should adhere after
refurbishing ought to exceed that which was in existence in January 1982, the
date of the commencement of the lease. What was the intention of the parties?
It is a cardinal rule of comstruction, that in an effort to glean the intention
of parties to a contract, the terms and objects of the document must be
interpreted by reference to the instrument as a whole, even if the immediate
purpose of an investigation is to sstablish the meaning of a particular clause
only. The learned author of Chitty on Contracts 2¢:h Edition at page 520
paragraph 820 in the context of the law relating to construction of contracts
recognises this proposition as follows:-

"Every conctract is to be constructed with reference

to its object and the whole of its terms, and accordingly,
the whole content must be considered ii endeavouring

to collect the intentions of the meaning of an isolated
clause.” It is a true rule of construction that the
sense and meaning of the parties in any particular part
of an instrument may be collected ex antecedentibus every
part of it may be brought into action in order to collect
from the whole one unifcvm and consistent sense, if that
may be done.” And soketrd Davey said ian N.E. Railway &
Hastings, quoting Lora Watson, "the deed must be read as
a whole in ovder tc ascertain the true meaning of its
several clausesz, and the words of each clause should be
interpreted as to bring them into harmony with the other
provisions of the deed if that interpretation does no
violence to the meaning of which they are mnaturally
susceptible.”

It is convenient at this juncture to make reference to the submissions of
counsel for the defendant that the itewms of FF&E only related to those which were
specifically enumerated in the inventory to the second schedule annexed to the
lease.,

Clause 1 of the lease states:

"FF&E means and includes all items of plants
machinery, equipment, furniture and fixture used in,
or, about the leased premises and specified for the
purpose of clarification in the imnventory of plant

machinery, =zquipment, furniture and fixtures set out
in th esecond schedule hereto."

The parties agreed that FF&E is inclusive of plant, machinery, equipment,
furniture and fixtures used in the hotel. Those items were particularised in the in-~
ventory of the second schedule to make clear what items were in existence at the time of
the lease. The word 'clarification’ in clause 1 is in my view synonymous with identifica-

tion. It must be that the object of the specific referenee to the items in the inventory




to the second schedule was for the purpose of identification of all items which existed
at the commencement of the lease. It could not be that this clause restriéts items of
FFEE only to thcose to which reference is made in the sccond schedule. To place such
(;;)an interpretation on it, would be an absurdity in light of other provisioms in the
/ lease. It would surely be rediculcus for the parties to have incorporated certain
other terms in the lease, the tenor of which are demcnstrative of an intentign to
include other articles which should be acquired durimg the life of the lease, yet limit
FF&E only to those which were mentioned in the Inventory. Clause 7(4) of leéﬁe requires
the defendant to replace items which become worm out or unfit for use, by substituting
others which are of equivalent nature and quality. Clearly, the partics an@iéipated
that some items would have become useless and would have to be replaced. Loéic dictates

(:j)that they must have intended that FF&E should not only include items which were existing
at date of commencement of the lease but also those which were subsequently prccurcd.
Faurther, there is evidence from the defendant which shows that items of FF&E have been
replaced since the defendant had takem possession cf the property.

Having considered that FF&E encompassed articles which existed at date of the
lease and these acquired thercafter, I will now proceed to consider tPg measure of
defendant's liability to repair and replace these items. Clause 7(4)';iear1y directs

(””\ the defendant to keep and maintain the FF&E in good and substantial repair and

I conditicn as at the commencement of the lease subject to 2nd inclusive of the refurbish-
ment devised. The evidence disclosed that the FF&E were in a statgjpf disrepair at
the date of the commencement of the lease. This being so, it Y?Pid be deemed by the
lease that the FF&E were in pood comditicn at the commencement ¢f the lease. Comsequently,
it must have been the intenticn of the parties that the defendant would be under a duty
tc keep the FFSE in good and substantial repair, which would have been the same conditicn
in'éhich it could have been placed at the end of the preliminary period of refurbishment

_ and not ;hg state in which they had existed in January 1982.

&»JJ ' ‘By clause 7(20) of the lease the defendant covenznted "to use the leased premises
and é@ery part therecf and the FF&E omly for the purpose of cperationg 2 first class
hotel.” It had been acknowledged by the plaintiff and defemdant that the hotel was
in very poor condition in 1981, a situation of which the original lessor had been aware.

There is no room for debate n pronouncing that the parties being aware of that condition,
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deceann waat e vemained In thol state, in iight of foe rveguirements under the

ess2 that the defendant operiie the hotel as a first class ome, and that the
property inclusive of the FF&E be kept and maintained iu good and substantial
repair and condition. It wmust have been designed by the parties that the defendant
improve the condition of the FF&E, not exclusively by continous refurbishment but
also by acquisition of items to replace those which were rendered incapable of
periormiug their functions afficiently, during the curvency of the term.
Additionally, the lease demands that the FF&E be kept in good and substan-
tial repair and condition. ¥y presumption of law, the defendant would be under
duty to place them in proper state of repair and condition and keep them in
such condition. It is obligatory on the part of a tenait who is under liability
to substantially repair demised premises and to keep fhem in state of good repair
to do so, even if they were not in state of tenantable repalr at inceptiom of

the tenancy.

e

Halsbury’s Laws of England 4th Edition Volume 27 paragraph 286 lends suppert

AL

to the foregoing pronouncemeni as follows:~-

"If he has =xpressly covenanted to put s house into
tenantable vepa i and to keep it in such repair, and
it is pot in tenantable repalr at the coumeucement
of the teunancy, the tenant must do the necsssary
repairs not withstanding that the building is thereby
put in a bstitar coudition than when the Landlord let

t. The «ffect is the same 1f, without =xipressly
covenanting &o pui into repair, the tenant only
covenants ¢ keep the house in tenduuabTQ rapair.
Such a covensni presupposes putting the hcuce in
such repair, aud keeping it in repaiv during the
term. The construction of the covenaa# iz the same
whether the covenant specifies “temantabisz™ or
habitable™ or “gocd repair.” A gensral covenant is
repair without suy such words is satisfied if the
premises are kept in a substantial state of repair.

P

virich must be dome in ordzr to keep a
#aaw¢ubte repalr vary acccrding to the
25 of he building. Good tzmenicble repair
is vapzir, as, having regard to the aze,
character and 3 oculity of the house, would make it
reasonably fit for the occupation cf a reasonably
minded teumant whc would be likely to take ifj
Accordingiy ©he cemant must do suca repaivs as are
necessary to preésarve the premises aud to make them
suitzble for & new tenant ....Coveansniz oi this
nature must be reasonably construed.”

In keeping with this view, Lord Esher in Proudioot v. Hart {18%0) 25 QBD

[

ac mage 50 declaves-
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"What is the true construction of a tenant’s contract

to keep and deliver up premises "in tenantable repair™?
Now, it is not an express term ¢f that contract that

the premises should be put inte tenahtable repair, and
it may therefore be arpued that where it is conceded, as

(;;\ it is thds case, that the premices were cut of tenantable

repair when the tenancy began, the tenant is not bound

to put them into tenantable repair but is oply bound to

keep them in the same repair as they were in when be became
the tenant of them. But it has been decided and, I think,
rightly decided that, where the premises are not in repair

when the tenant takes them he must put them intc repair

in order tc discharge his obligation under a contract to

keep and deliver them up in repair. If the premises are

out of repair at any time during the temancy the Landlord
is entitled to say to the tenant, "you have now broken

your contract to deliver them up in repair." 1 am of the

opinion that under a contract to keep the premises in

tenantable repair and leave ther in tenantable repair,

the cobligaticn cf the tepmant, if the premises are not in
tepantable repair when the tenancy begins, is to put

them into, keep them in, and deliver them up in tenantable

repair.”

There is no questicn that the defendant is bound to carry out substantial repairs
tc the FFSE. The lease enjeins it to do so. This requirement, coupled with the
injunction to keep the FF&E in good repair and condition mondates the defendant to keep
then in good condition motwithstanding they were in a state cf disrepzair when the
defendant took possessicn of the property under the lease. It is the duty of the defendant
not cnly to repair and keep the FFEE in tenaptable state and condition but deliver them
up in such state.

It is now necessary to determine whether the reguirement for the defendant to
replace worn or useless items cof FFGE is affected by the exemption of fair wear and tear
and tc examine the extent cof the defendant's liability to repair FFSE with referemce to
the exception. Clause 7(4) of the lease stipulates that where the state of the FFEE is
a consequence of fair wear and tear, the defendant iIs not required to repair, maintain
and keep them in good and substantial repair and operating condition. That Clause

however directs the defendant to replace items of FF&E which beccmes worn or unfit for

" use. The qualification of fair wear and tear expressly covers items to be repaired.

It does not however cover those to be replaced. The exception ¢f falr wear and tear
is therefore inapplicable tc those items which are found to be wornm out or unfit for
use and are in need of replacement.

I will now proceed to examime the true import of fair wear and tear within the

context of the excmption imposed by the leased. What is fair wear and tear? “Wear




11
and tear" designates impairment to an article by ordiuary usage, or deprecizticn in
the condition of that articie by continuous use or service. "Fair™ within the meaning

of wear and tear implies reascnablie care in user of 2n item. Where reasomalle wear

(l’}and tear is excupted, a tenant is not obliged to make good defects originating from
exposure to the elements or resulting from ordinary use. He is however, under a duty
t¢ ensure that the property Jdues not deteriorate more than the operation of time and
aature would cause. "He is Lound Ly seascnal applications of labour to keep the house
as nearly as possible in the same cundition as when it was devised" per Tindal CJ
in Gutt Gutteridge & Munyerd (3) 1534 1 Mood a R334 at page 336.

The question as it to whether wear and tear is fair is not measured by the

quantum of defect or detericraticn on the property put: by taking into account all

PN

(_;}surrounding circumstances relating to the property which is subject to the exception.
In Taylor v. Webb (1937) 2KB 283 ChA; (1937) 1 4Ll ER 590 the exception of fair wear
and tear was annexed toalandlord’®s covenant in an underlease to keep outside walls and
ruof of devised premises in tenantable repair. The rocf and skylight became damaged
causing rain and wind to affect interior of premises in respect of which landlord had
not covenanted te repair. It was held that the effect of an excepticn clause of fair
wear and tear relieved the landlord from liability for demage occurring consequentizl
(’“\ on his failure to repair. In Regis Property Co. Ltd. v. Dudley 1975 LR 370 it was
\L"/ held that exemption of fair wear and tear in a repairing covemnant of lease exteaded
so far as rectifying things which wear out in ordinary course of reasonable use and
did not embrace  other damage vesulting from wear and tear.
The defendant in case under comsideration, covepmanted “to repair waintain,
and keep the FF&E in.gcud conditicn and substantial repair and operating conditicn as
at the commencement of the lease.” Fair wear and tear excepted. This imposes om it
a general cbligation to repair subject to the exemption of fzir wear and tear. The
__exception does not reduce the defendant’s obligatioa to z practically negligible extent,
o
K»f)nor1:’xoes it effectually remove the burdenm imposed om it to repair, ncor does it release
the defendant from liability resultipg from, unfair or unreascoable user of the property
by itself servants, agents or other licensees. The assumption is that 2 reasunable
and careful tenant will keep and maintain demised property in good condition and

substantial repair. The defendant must therefore show that the condition of the FF&E
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as set out in the plaintiff’s claim arose from reasonable wear and tear. The matter of
whether the defendant has so established will be determined later.

(T\> Leading counsel for the defendent, Dr. Barmett emphasised that there was no

m;hligation on the defendant to replace obsclete items if they are capable of performing
cfficiently. This is undeniable. The issue however, is whether the defendant is under
1iability to replace items which are not merely cbsolete but have Leccme useless and
worn out. The requirement to replace items is not subject tc the qualification of fair
wear and tear. Consequently, if items are deemed to he worn out and unfit for use, the
icase ccempels their replacement and the question whether their condition was due to fair
wear. and tear is irrelevant.

<:i> The defendant has nc duty in upgrading or improving the quality of the items tc be
replaced. The lease clearly stipulates that items which require replacement shculd be
sul:stituted by others similar in nature and quality. Evidence has been advanced by the
plaintiff to show that it would be more economical to replace than repzir some items
and that by virtue of techonclopical advancement items have been upgraded by manufacturers.
This propositicn was also supported Ly Mr. McIntyre cne of the defendant's witmess.
This I accept. It would be 1llopical and preposterocus to repair an item 1f the cost of

”“\3wpalr'Ihnﬂd be in excess of the replacement cost, even if, the replaced item is a
<\‘~a£graded and modernised version of the cme for which it was substituted.

A further matter which fclls for comsideration is whether the defendant's liability
for repair and replacement of FF&E is restricted to funds in an escrow account by use
of the werd *initially’ in the context of Clause 7(4) of the lease. Clause 7(4) (ii)
of the lease mckes provisicn for the establishment and maintepance of a reserve fund
tb be utilised for the purpose of repalr and replacement of FF&E;, after the expiration
of the first 2 years of the lease. Such fund must be derived from 3% of the gross
_room revenue earned by the Jdcfendant in each subsequent year of the lease. It also
uirected that all repairs, maintenance and replacement should be fuaded initially from
such escrow acccunt.

The plaintiff’s evidence disclcsed that the leasc did not require the plaintiff,
who 1is the landlord, to carry out any repairs, or replacement. The Jdefendant was
charged with./:zgponsibility to do sc. There is uncontroverted evidence that im all
National Hotel and Properties leases either there was nc ceiling on the tenant's

liability to repair, or, it was landlord’s liability to do sc. Memoranda dated September 11
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‘of funds to meet cost of repair and replacement: Futher, Mr. Prud"homme admitted that

N
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and September 13,1993 passing between the defendant's main witness Mr. Freddy Prud’homme
and the Managing Director of the Hotel Mr. Richard Chiu lend credence to zn assumption

that the defendant was not of the opinion that there was am upper limit on the expenditure

3Z of the gross reoom revenue was inadequate to keep the hotel and FFSE in good condition.
Bearing in mind that the defendant waé obliged to keep the FFGE in gond and substantial
repalr and condition and to maintain_a first class ﬁotei, in order to dc so, it must
have been envisaged by parties that the defendant wbuld have to expend such amounts as
necessary to keep FF&E in socd and substantial condition. For the parties to have

intended otherwise would be to defeat the purpose for which they had covenanted. It

‘\follows therefore, that it must have been the intention of the parties that where the
J

C

N
/purpcses shculd not exceed the amount at credit in the escrow account, would not only
—

3%Z gross room reventie in the escrow account was insufficient tc meet the defendant's
cbligation the defendant would be under a duty to meet any amount in excess of the 3%
necessary to carry cut repairs and replacement.

Consequently, the use of the word 'imitially® in the context of clause 7 (4) (ii)
could only be interpreted as portraying that the escrow account should be utilised as
a primary source of funding. To find that it placed limitation on the amcunt that ought

to be expended on repairs and replacement cf FF&E, in that, expenditure for these

be an aburdity but would alsc be in conflict with certzin requirements under the lease,
for example, the obligaticn to kezp FF&E in substantial repair and satisfactory condition
and to operate a first class hotel.

I must now allude to the plaintiff's claim with regard to the defendant's breach
cf covenant to repair specific items of FF&E. The defendant was obliged under clause
7 (3) (11) of the lease, among other things, tc perform certain specified acts of

refurbishment of the FFGE. Thesce items were prioritized and enumerated im the 7th

\ﬁchedule of the lease. The refurbishment waé required to be done within the first year

of the commencement of the lease. The items requiring repair or replacement included

elevators, hot water boilers and pumps, laundry, kitchen and airconditioning equipment.
It must be borne in nind that the defendant was constrained to maintain and keep

the FF&E in good and substantial repair and operating condition, fair wear and tear

excepted and to replace such items which become valueless. Proceeding on the premise
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that the defendant had in fact carried out refurbishing of FFSE within the first year

of lease, they would have been deemed to be im good condition as at the commencement of

the lease and the burden imposed on the defendant tc repair or replace items remained
(:ikhroughout the term.

I will examine each item of FFSE to determine whether there had been a breach of
repairing or replacement as the case may be, I will first direct my attention to the
elevators.

It is a scre complaint of the plaintiff that the elevators had not been properly
maintained or serviced, they have surpassed their norwmal life span and ought to be
replaced or upgraded. The defendant confirmed that the elevators haveexceeded their usual
life span - Dut contended that they had been properly maintained and serviced over the

(::\_“yearss they are still . operzble and their conditicn 1s due to falr wear and tear.

Mr. Arnold Beckford one of the defenmdant's witnesses continuously recommended

upgrading of the elevators or replacement of certain parts. The defendant neglected to

adhere to recommendations. Ir fact he had recommended upgrading of the passenger elevators

from as far back as 198l. Cn review of certain job sheets, prepared by Mr. Beckford
in respect of work done on the elevators, certain defects in the elevators had been

outlined in the remarks column. Mr. Heckford confirmed that no work had been carried

(;\\\put in respect of those defects, There are alsc indications from the job sheets that he
\‘/ﬁademade extremely frequent visits (almost monthly) to the hotel to repair the same type
of problem vn the elevators over an extended period. Clearly, if the elevators were

subject to a proper maintenmance programme, the regularity of Mr. Beckford's visits would
‘have been dramatically reduced. Dr. Larnett urge:d that the replacement of the elevator
mus t be viewed as improvement of FFSE, which is nct required by the lease. The lease
stipulates that items that are worn cut should be replaced by cnes similar in nature
equai in quality. However, the cevidence discloses that parts available are supericr in
{f~?ualitypto those that are to be replaced. This being the case, if it is essential that
K\“in order to comply with the covenant the defendant should substantially replace the whole
elevators or parts thereof Ly substituting modernised version it is cbligatory on its

part so to do.

In Lurcott v. Wakely and Wheceler (1911) 1KL 905 2 tenant covenanted under a



15
lease to substantially repair premises which was very old at time of the commencement
of lease and to keep it in good condition. An external wall in premises was in very

poor condition and cculd not he repaired unless it had been vebuilt. During the

)
/

(»\gxistence of the lease the Londeon County Council served a Notice on the owners and

"~ occupiers of the premises to remcve the wall. The landlerd requested the temant to

comply with the Notice. The tenant refused to dc so. On the expiration of the lease,
the landliord demclished and rebuilt the wall to modern specifications. The Court of
Appeal held the temant liable for . the cost of demclishing and rebuilding the wall.

In Ravepseft Properties Ltd. v. Davestonme Holdings Ltd 1980 QB 12, (1979)
1 ALL ER 929., it was held that a tenmant was liaile not only for the cost of reimstating

stone cladding to 2 building .. but alsc for the imcrens: in cost of the work as a result

(”\of the dnstallation of expansicn jodnts in the cladding in oxder to prevent recurrence
/
‘_,'/

ey

{,

,

of dilapidation, not withstanding the expamsion joimts Jid nmot form part of the original
desipn, or specification of the building.

Is the plaintiff requesting tiy of the defendant to zive back to it a wholly
different thing from that which it tock when 3t entexved ints the covenant? In Ravemseft
Properties v. Daveston (Holdings) (supra) Forbes J states:—

"The true test is, as the cases show, that it sis

always a questicn of degree whether that which

the tenant is being asked todowoull i1y perlyle described
as repair, or whether on the oontrary it would involve
glving back to tine landlord, a wholly different thing
from that which he demised."

In the case under consideration the defendant covenanted to replace and repair
and to keep the leased FF&E in tenantable order and repair aed to keep it im gond and
substantial order and conditiom. The premises must be kept by the defendant in state
of good repair and good conditicn during the entire term. The parts of eguipment to
be replaced constitutes upgraded versions of those which were in existence at commencement

of lease.tiThese are what are available on the market today. This being the case, the

installation of the upgraded eguipment, in my view camnot be regarded as the defendant
for had

 giving back to the landlord, a wholly different thing from that/ which it/covenanted

at the commencement of the lease.
Dr. Barnett furth;r;ﬁlsﬁd that the plaintiff’s evidence must be restricted to the
condition of the equipment in 1594 when they carried cut their inspecticon. Even if

this submission were to be accepted, the defendant's cwn witness confirmed that their
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condition of the elevators had deteriorated since 1992. It is obvious that the
defendant has been in breach of its obligation to maintain the elevators and keep
in proper condition and therefore must bear the cost of replacing them.

- The cost of installationm of the service elevator was placed at US$171,510.00
and installation J$1,1000,000.00, and cost of the passenger elevators US$231,960.00
and installation cost at $1,400,000.00.

I will now refer to the plaintiff’s claim in respect of the boilers and
laundry equipment. Mr. Trevor Bernard testified on behalf of the plaintiff that he
inspected the boiler, plant room and laundry equipment at the hotel. I will first
refer to the boiler. So far as the boiler equipment is concerned; hes found that a
steam boller, two water pumps and a calorifier, were in need of descaling, the body
of the boiler required repairs, the pipe leaked and an alarm bell which is a
necessary requirement was absent. He opined that there ought not to be any
appreciable scaling on a boiler which is properly maintained nor should there be
leaks in one properly serviced; nor leaks in calorifier which is routinely maintained.
Mr. Mylntyre, the defendant’s expert witness, stated that the boiler has been complete-
ly refurbished and is operating satisfactorily. This I accept and find that the
defendants are not in breach of covenant to repair the boiler and its attachements.

I will now turn to the laundry equipment. The pleintiff contended that a
Chicago Flatwork Ironer, a Rheem Steam heated garment press are in need of repairs,
while an Electrolux Wascator, two Michaelis Washers and Michaelis Dryer, a Dynowash
Water Extractor needed to be replaced.

Mr. Bernard stated that on his examination of the Flatwork Ironer, he
discovered that 15 of its 40 belts were missimg. the other 25 were fairly new. The
steam traps on the Ironer were decayed and there was much corrosion in the area
where the belts were connected to the trap. The defendant's witness Mr. MclIntyre,
confirmed that a number of belts were missing. In fact he stated that almost one
third of belts were missing. This particular piece of machinery carries forty belts.
The abseuce of as many as nearly one third of those belts clearly demonstrates that
there has been inadequacy in the system of maintenaunce. So too, the presence of
corrosion on the equipment sheows a lack of proper care in keeping equipment in
good condition. These defects could not be ascribableto fair wear and tear.

He also found the Rhecem Steem heated garment press to be out of service

for want of repairs as it requires valves and a pnuematic cylinder. This equipment has
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eylinder which have resulted 4o temporary dissue of could have

ariseun frow fair wsar and tear. In any event, the defeandsnf in en updated report shows

that rhis item had been refurbished. The defendant's updatad report also shows that

as of Juie 1996 the Wascator Washer, the 2 Michaelis Washers, vae Dyna Washer and the

YMichaelis Dryer have been refurbiched. This I accspt. The dofendant is however

liabis for repair of Chicago Fistwcrk Iromer which cost hasz beay . placed at US§1,580.00,
will now adver:i o the zirconditioning syst~m. 1t is the plaintiff's

evidence ohrought their witness ¥r, Rowan Small, that ne corviad out inspection and

survey of nine alrconditioniig uuits at tite hotel in Juns 199%94. They all showed signs

of not having been regulocrly ms

iutailued, Four units azd the majority of coil fins

missing hJG the iins walch remainsd

(e}

coverad wich aigas. The algae reduced the

?x‘.-
1

siguiiicauce of the heat transfor and the cooling. This & cto the efficient per-

formezuiics of the equipmeat. Eij

of the units were approzimatsiy 22 years old and

one lZ yeaavrs old at time of iuspection. The estimated 1ilsz =xpectancy of each unit
22 year old units.
was 20-25 yezrs. Assuming the/ Lad been refurbished at the commencement of the leasa,

whein Zhey would have beem approximately 9 years old, aund assuming a regular schedule of

maintenavce had bzen cbserved, the units ought not to have Lren in the condition in

which

7 were found by the pizinudiy in 1994, The coils axe significant: component

parts of the air handling sys: i¥ the defeudant had carried out a regular system of

15eTVICIRg the wnis

maintanscce ond usite, as they were requir:d to do, it could not have

been powoliblie for kr., Swell to huvs found miscing fins and growih of algae on the coila
£ . ..

of the thies units iu the stafl cantesn, the unite in the graszi hall foyer and those

vhe defendant that coud:iticn of the units was

in the baliroow. It was asser:
due o £oiv wear and tear. This s unacceptable. It is <bvious thelr s:tate 1s 2
resuil ol luwproper servicing ana poor system of maintenancs.

The detfendant yupor:iad hat few colls had buenn replaced in 2 units and

cleaned, 1t had uot nowever, given any

the cocling tower of one unic
&>

evidance as to the condition of whe vast, I find, that the defendant is liable to thz

plaintirf for the vepair of tha eight defective units. #r. Smoll stated it was sub-

c. 1vi the interest of

stanriaily more expensive ¢ han to replace the uul

el
L}
A2
is
]
k5
f

Swell's computation,

aconowy, it would be prudent to raplace these items., Fro

the cost of replaciung the items, would be $5,979,533.06 made up as followse-
Vaterial apd iabour cost plus @.C.T. - 34,424 ,162.70
C.I.F, and F.0.u & & plus C Costs o $  8E,573.10

Lastaliatior. Costs - $£1,473,6%91.26
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I will now turn to the plaiotiff's claim in respect of the kitchen equipment.
It 1s necessary to state at this stage, that the plaintiff accepted that the Mister Winter
14ft. x 8ft. W.I. Combination Chiller/Freezer, a 10ft. $/S table with wooden shelves
and a universal 2 section glass door refrigerator listed im their claim, had been
repaired. Mr. Richard Vaz gave evidence ¢n behalf of the plaintiff concerning the
kitchen equipment. Evideance was ﬂ%‘%%i‘t%?%gejﬁ%h wrheiszgs crtequired replacement, those in need
of repairs and those requiring general service. He stated that certain pieces of kitchen
equipment as listed in the statement of claim have surpassed thelr useful life, should
be condemned and discarded. Some of these items are still in use but in poor condition,
others were not in use. He was 2 pains to describe the condition of the chill rooms.
He spoke of chill room in 0ld pantry which was in good condition but the cothers were in
a2 deplorable state, and unable t¢ waintain the desired temperatures. He further -
narrated that some areas ﬂmuqnﬁﬁﬁﬁiﬁy-him were used as chill rooms but were in fact
airconditioned insulated rooms, most of which were in poor condition, as the insulated
areas were exposed and had become porous, leaving the x<feigesratfom material in peor
state.

He was offered accomodation and meals at hotel but after inspection ard cbserving
the condition of the kitchen equipment he declined to dine there. To a large extent,
he was able to give am cpinicn as to age of equipment. He said "I would be flabbergasted
if some of the equipment I listed and condemmed are still in use today.™

The defendant's witness Mr. Michael McIntyre reporied the following items missiag -~
Vulcan #30 Stove and Oven Blodgett convecticon oven FAILO, Anlikner Feod Processor,
Silver King Refrigerator Milk Dispenser SK2 INB, MKE Sandwich Kefripgerator, Dayor Frozen
Slush Machine, 2 Ice Chest C/W Cold Plate. He described the Vulcan Stove and Oven and
Vulcan Griddle Tcp Oven H6G H72 and H45 respectively as in need of vefurbishing yet in
good condition. He alsc stated Vulcan Heavy Duty Range #HS6 was replaced by heavy duty
Vulcan Range but could not give a description of the replaced equipment, when asked to do
so. All other items to which Mr. Vaz referred, he reported that they were in need of
refurbishing but ia good condition.

I find Mr. Vaz's evidence is tobe preferred to that of Mr. McIntyre. It was
sugpested however by Counsel for defencant, that Mr. Vaz is a supplier of equipment and
likely to be prejudicial in his report, leaning towards replacement of items. It must

be ncted that he id not condemm 211 items. His recommendations included, repairs,
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servicing as well as replacement. Fis report in my opinion, was unbiased. He
condemned items, but recommended repairs and refurbishing of more items than those
which he condemned. Im my opinion he submitted a far more reliable report than
that of Mr. Mclntyre.

It is also obvious irom the internal memorandum dated September 19, 1990
passing between the Chief Engineer Mr. Joel Daley and the General Manager
Mr. P. Pellegrino that there had been lack of maintenance of kitchen equipment and
some had even been rendered use2less. In the 6th paragraph of memorandum Mr. Daley

stated:~

“"The kitchen equipment were obviously not properly
maintained over a period which results in frequent
breakdown and in some case totally useless."

Referring to the kitchen equipment Mr. McIntyre observed, "as general
comment all equipment needed heavy cleaning.” His report materially corroborates
Mr. Vaz's evidence in part, in his updated report he listed the items as in need of
repair. Mr., Vaz's evidence demonstrates that the kitchen equipment was not properly
maintained. Additionally; the internal communication between the Chief Engineer and
General Manager, the servants of the defendant, clearly demonstrztes that the equipment
had not been maintained over the years and therefore it could not be said that want of
repair was due to fair wear and tear. The state of the equipment could only be due to
neglect and lack of care on the part of the defendant.

It also follows that the items stated by Mr. Vazz as being in need of
repairs or servicing had been in that condition due to absence of ongoing maintenance
by the defendant and not as a result of failr wear and tear and the defendant is liable
to repair. All items listed in the statement of claim as needed to be replace were
worn ouf and must be replaced. At the time of his report in 1994, HIIZ:Zted the total
cost of replacement to be US$146,688.00 and was variable in accordance with the rate of
exchange and would in June 1996 have increased by at least 7.57Z. He also gave the
estimate cost of each item, which was outlined in his exhibited report. He placed
installation cost at J$586,672.00 with an increased of 12,57 of the capital outlay by
June 1995. The cost of repairs he placed at J$339.500.00 and said that it could have
increased by 15% since he prepared his report and maintenance cost he estimated to be
J$66,000,00,

I will now refer to the claim for replacement of standby generators.

Mr. Vincent Commock gave evidence on behalf of plaintiff in respect of two generators.

His inspection of the first equipment revealed that it was in poor condition and needed
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to be dismantled fitted with new parts and reassembled. The other was not functioning.
as it was in a state of disrepair and need to be replaced.
So far as the generator which needed repairs is concerned, he stated that

the engine was grey in colour on examination, which indicated that there was entry of

N
(;/hater in lubricatirng oil,contaminating the oil and damaging the engine if regularly

serviced, this condition would noi have prevailed. The smoke from exhaust system of
equipment was also grey in colour which indicated that the imjectors were in need of
servicing. 1f proper mainfenance had been conducted this condition would not have occured.
The defendant even failed to maiatain a log book, recording servicing, which is necessary.
The defendant's statement that the condition of the gemgrator is due to to fair wear and

tear is unacceptable. Its condition  as described by Mr. Commock, whose evidence I find

(:i\reliablegcleaxly shows that the gengrator had not been maintained over the years. This
)

/being so,; the state in which it was found was a consequence of poor maintenance by
reason of neglect on the part of the defendant to adhere to proper maintenance programwme
and not as a result of falr wear and tear.

In relation to the second gemerator, it is the defendant's admission that
it needed replacement but its condition was due to fair wear and tear. So far as the
defendant’s liability for replacement is concerned the question of fair wear and tear

does not arise. The defendant ic under an obligation to replace the generator.

\
<\\;\ The defendant is liable to repair one generator the cost of which has

been placed at $113,052.00 and to replace the other genarator at a cost of US$42,000.00
with cost of dnstallation at J$232,733,50.

I will now addraess the issue as to whether the defendant is obliged to
furnish the plaintiff with balance cheets togather with monthly statements. In an effort
o do so, it is vital to scrutinizs Clause 7(30) of the lease which is expressed in the
foliowing terms:-

“"On or before the fifteenth {(15th) day following the
end of each czlender month, commencing with the fourth

(ﬂ\) {(4th) month of the term, to funish the landlord with

a monthly statement of the operatioms of the Hotel
prepared in accordance with the Uniform Systmen of
Accounts, referred to in Clause 9 (22) hereof, and con-
taining the additional operating and financial information
in respect of the Hotel, for the proceding calender month
set out in tue SIXTH SCHEDULE hereto. The Landlord shall
have the right to require the monthly statements provided
for herein to be certified by the Lesseze’s auditors,
provided that the costs of such certification shall be
borned by the Landlord, except in any imstance where such
monthly statements are found to be materially inaccurate
in relation to the computation of any amount due to the Landlord
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under this Lease. On or before the one hundred and
twentieth (120th)} day fcllowing the end of each of
its fiscal years, the Tenant shall alsc furmish the
Landicrd with an 2nnual Statement certified by a
Chartered fccountant licensed to practice in Jamaica,
showing the agual expanded form such cperating and
m\ finsncial informaticn in respect of the operatiom

(;// of the Hotel and amy other business carried om by the

Tenant during the previcus annual period.”

This Clause provides for the preparation by the Jdefendant of monthly statements

c¢f the operation of hotel in conformity with Uniform Spstem of Accounts. These statements

first
to be submitted to the plaintiff on the [ day after the end of each calendar month.
The first paragraph of page 1 of the Uniform System of Account provided as follows:-—
"A complete set of financial statements of income,
includes a balunce sheet, a statement of income
a statement of cwners equity, a statement of changes

- in financial position and disclosure necessary to
(\/) comply with penerzlly accounting principles.”

The foregoing clecrly prescribes that a balance sheet ranks an integral part
of financial statements.

The uniform system of accounts which forms a part ¢f the covenant which the
defendants is under a duty to obey, designates balance shects as part of financial
statements. The lease requires remittance of monthly statements by the defendant to
the plaintiff. The evidence discluses that the defendant had customarily supplied

(:;j balance sheets to the plaintiff from the commencement cf the laase until mid 1991.
it is unmistakenly evident that the defendant had, pricr to 1991, always interpreted
the provision in the lease as ore which required submission ¢f balaoce sheets with
mounthly statements of accounts. The financial statement is z medium thrcugh which the
plaintiff can check the accuracy of the additionmal rent payable. Although Mr. Prudfhomme
stated that the balance sheet was not the only available scurce from which the plaintiff
could obtain the information and that they could have access to it by requesting the figures
from him - nonetheless proceeded to state that he would refuse to supply the
8 ing
- information on the ground of confidentially. Notwith/ & the additional rent is paid
(nMjbianuually, the plaintiff is entitled to know whether the remtal had been accurately
calculated by the defendant.
In my opinion the defendant is under a duty to furnish bLalance sheets with

monthly statements, such statcments being part of the financial statements. Failure

to do so, is clearly a breach of its obligation to the plaintiff.
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A further issue to be addressed is whether it is an implied term ¢f the lease
that the defendant wculd not imcur and charge against the hotel any expenditure not
reasonably required for i¢s operation. The question here is whether the cxpenses

m\?ncurred by the defendant in leasing coffice space in Brussels reasconably related to
/
“the operation of the hotel and was reascnably required for that purpose.

It was plaintiff's evidence that in 1952 a new accouat entitled *Office Rental’
~ Europe' was presented in the sales and marketing expoenscs of the hotel. This
expenditure was gignificant. The charges stood at $4,023,320.00 for the year 1992,
$2,397,056.00 forryeirl}QS‘ and $3,406,133.00 for 1994 and $4,102,421.00 for 1995.

enta

These related tofof office space in Belypium charged to the hotel.

was
It 7 also contended that the effect of this expenditure would be to reduce the

1

(iiadditional rent payable and in calculating additional remt only expenses which related
¥

to and were reascmably required for the hotel's operation should be charge against the
income of the hotel. The defendqyt mainteined that rewntal of coffice space in Brussecls
was peruissible under the lease znd was pecessary to engender promoticnal activities
for the bLenefit of the Trelawny Deach Hotel and therefore reascnable. To this end,
office space comprising of 203.3 square meters (2000 sgq. ft.) was used as an exhibition
centre exclusively for the exposure ¢f the hotel.

. An amendment to the lease restricts the sale and marketing expenses to 10 of the
\\W}ross revenue. The lease provides for the dedection by the tenant of operating expenses
<f the hotel except manapewent fees and similar payments. This notlWwithstanding, it

camnot be inferred that the parties intended that the tenant was at liberty to charge

rmy item it desired against the income of the hotel. The test of reasonableness as

to the Sales and Market cxpenses must Le imported. Consequently - = only expenses
charged

which were reasonable ought to have bLeen - . agpainst the income of the hotel.

To satisfy the test of reascnableness; it must be shown that the expenses incurred

L operation
were not only reasonably required for the P / of the botel, Lut alsc necessary.

~

-

(’t&‘ Prud ‘Homme declared that the impact of the Gulf War in 1951 led to worldwide insecurity
end lack of confidence which adversely affected tourism causing a decline in hotel
vecupancy. He alsc asserted that the post Gulf War pericod saw 2 recession in Horth
imerica from which majority of the hoted’s patroms originated. The Eurcpean econcmy

was vibrant. He took a decision to intensify marketing efforts from wid 1951 in Eurcpean
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market to recoup the possible loss of the hotel's market share. This he did, by
renting office space in Brussels to expose Trelawny Beach by the means of trade
sho&s, travel exhibitions, mestings with airlines personuel. tour operators and
travel agents. In my opinioun a project designed to promote hotel by activities
described by Mr. Prud‘Homme at 2 time when there was 2 dacline in the local tourist
industry 1s reasonable and necessary. However, his lack of candour in material
aspects of his evidence as well as blatant discrepancies therein, render the
reasons advanced by him unconvincing. It is difficult ¢o comprehend why he
elected to rent office space of 203.3 meters to promote Trelawny Beach only,
in 1light of the evidence that there were other hotels within the Warwick Group
of hoteis managed by him, the promotion of which were launched from Denver, or
New York offices. It could not be regarded necessary or reasonable for the
operation of the hotel for him to have rented space of this magnitude which is
three times as large as the area used by the New York office to promote several
other hotels within the Warwick Group.
The enigma surrounding the rental of the Brussel's office space has

further manisfestation in paragraph 1 of Rental Agreement between Royal Warwick S A
and Cornwall Holdings Ltd. Which is expressed as under:-

"Due to the disposing of an office space that is

available at the time of the signature of the

present agreement and until he decides about

the future use of this space for his own needs
he puts the FP3EE 41 Lessee's disposal.”

Royal Warwick S.A. is a compasy /trc? lgl'llzgdtdarwick Group, the company had space which
was not being used, and the space was being made available until a decision about
the "future use of the space for his own needs," could be made. Clearly, this
does not conform with ordinary commercial standards in a lease. Mr. Prud‘ﬂomme
is a signatory to the lease. He is vice-president of Warwick International Hotels
which are owned or leased and cperated by the Warwick Group. Cornwall Holdings Ltd.
is a subsidary of Warwick International Hotel., It is patent that the object of
this exercdse was one of convenience for the defendant and nct for the benefit of
the hotel.

Itz follows therefore that the defendan: is liable to the plaintiff for sums
expended orh rental of office space in Brussels. Its 1iability to the plaintiff for the
year 1932 1s 307 of $4,023,3?0000 which amounts to $1,206,996.00. In 1993 the defendant

deducted $2,397.006.00 for Marketing and Sales expenses and added back the sum of

A [ S
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$83,000.00 to the gross income of the hutel.' The iiability of the defendant for the
year 1993 stands at $694,201.80 which is 30% of $2,314,306.00 i.e. 32,397,006.00 less
$183,00G.0C0. Im 1994 the defendant returmed the complete sum of $3.5 million of
marketing expenses to the gross income. The plaintiff consequently withdrew claim for
(::>that year. For the year 1995 the :lefendant's liability amcunted to 3CZ of $4,102,421.700
which is $1,230,726.30,
An additional matter which falls for consideration is whether the defendants
is 1m breach of covenant 5{22) of the lease. This sectiom states inter alia that "the
tenant shall keep full and adequate books of account and other record teflecting the
results of the operaticn of the hotel."™
The questicn which emerges, is whether the tenaut; by implication, is under a
duty to maintain records and accounts in keeping with prescribed accounting practices.
(::}In my opinion the criteron by which the defendant should be judged is whether, in its
accounting practices and procedures it has conformed ©o the standard practices dictated
by cordimary accounting norms.
In December 1992 the defendant®s auditors Messrs. Delcitte & Touche found that
between December 1991 and April 1992, the state of bad debts written off Dy the

defendants was as follows:—

Deceuber 1591 April 1992
J3 J$
(\V Write offs 1,870,043.00 4,294 .00
Provisions 68,200,060 65,000,500
1,938,243, 00 465,294 .00

The following were listed as significant written off debts:

December 1991 April 19562

Sunburst Holidays -~ 385,174 .4C 103,131.40
Apple East = 74,152.010
Applie West o 226,853,C0
(‘T) Funway Holiday - 64 ,945.00
d Hayes & Jervis - 164 ,26%.00
Interworld Travel - 41,593.00
Jamaica Adr Tours - 35,835.00
Key Tours = 565,230.00

1,791,073.00 375,511.5C
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The defendant did not provide auditors with details of any invoices or
dates of various transaction; but stated bad debts that were written off dating to
1390. The defendant'’s documentary evidence showed a deplorable accounting situation.
They attributed the circumstances ¢f bad debts tc the absence of material to support
the amounts written off, error and discrepancies resulting from improper monitoring
of application of payments received against outstandiug lLalances receipts not
credited to accounts - and dishonoured cheques.

Although there was detailed reconciliations of amounts written off, the
balances in reconciliation in some instances could not be related to the travel
agents ledgers. There is no evidence of any efforts made by defendant to collect
outstanding amounts notwithstanding Mr. Prud'homme stating that there was. It is
logical that the defendant ought o have written to the debtors demanding amounts
and to have taken whatever steps that were necessary to recover outstanding indebted-
ness as ordinary accounting principlies dictate that this be done.

Further,by its internal accounting documents the defendant listed
potential bad debts as of November 1991 in the amount of US$116,009.562 less
US$17,471.28, advanced no reascn for the deduction of thiz amount from the total but
proceeded to give simiiar reascn as those alreadycited for failure to collect out-
standing sums and for the state of the bad debts.

Mr. Markham an auditor and the defendant's own witness confirmed that the
auditor's report showed that there were problems with defendant's record keeping and
accounts and that there were deficiencies with defendant’s bock-keeping accounts.

Mr. Prud‘homme admitted that suditors report showed that accounts department did
not kaep proper books and records.

Mr. Prud'homme made reference to existence of an'outrageous CAMPAIGN'
conducted between 1991-1993 at the hotel where guests were oifered a second stay,
of a week, free of cost, if they decided to stay for a period beyond their dpbbiﬁtéﬂ
stay. The tour operators would be charged the full amount snd the concession of free
stay would be discounted in favour of the tour operator. This scheme seems mystifying,
as no mention of 1ti:éiommunicatad- to auditors, by the accounting department in
their internal memoranda, notwithstanding Mr. Prud'homme’s statement that the old
accounts staff had been aware of this. Obviously, if such a campaign did exist
reference would have been made to it by the accounts department and the auditors.

The defendant must be regarded as negligent in failing to secure invoices

an
to support credit offered by them. It is under/obligation to apply payment received for
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particular debt towards that debt and cannot apply same to old balance. The pattern
of evidence exhibited by the defendant showg improper accounting practice and it is
therefore liable to the plaintiff for failure to collect outstanding amounts. The
defendant is obliged to accouat to plaintiff for the sum of $672,301.12, representing
30% of debts written off im 1991 and January to April 1992, which is computed as
follows:;- 1991 -~ 307 of $18G, 043.00 less $29,332.65 for dishonoured cheques -
$552,213.125 1992 - 30% of $400,294.00 - $120,088.20.

Having found that the defendant is in breach of Clause 7(3) (b) and 7 (4)
of the lease it is apt to comsider the remedies available to the plaintiff. Leading
Counsel for the defendant argusd that the plaintiff cannot avail itself of damages
or specific performance. In relation to damages, it was submitted that damages for
breaches of covenant to repalr can only be pursued at the termination of the lease
and if action is commenced during the terms of the lecase, damages can only be obtained
in respect of the diminution of the value of the reversicn -gnd.. must be specifically
pleaded; and this the plaintiff{ had not done. He made reference to a few cases which
I do not think necessary to state, though it is desirable that I should rpreedte- the
principle established by those cases, which is, the appropriate measure of damages
available to a lessee in an action commenced during the term of the demise, for a
breach of covenant to repair, is the diminution of the value of the reversion. It is
necessary to point out, that the relief sought by the plaintiff under S 7 (3) (b) and
S. 7 (4) of the lease is specific performance and not damages.

Can the plaintiff obtzin specific performance? Dr. Barnett cited a number
of cases of some vintage, the gravamen of which is that the Court will not decree
specific performance of a contract to build or repair. It is correct to say that the
Court¢ does not usually order specific performance of centracts which involv:.
continuous acts or which require its supervision. The moderm approach however,
indicates that the Courts are willing to enforce contracts requiring continuing acts
or supervision provided certain conditions are satisfied. To this end, Lord Eldon
R.C. In Shiloh Spinners Ltd. wv. Harding (1973) 1 All ER at page 102 asserted:-

“"Where it is necessary, and in my opinion right, to move
away from some l9th century authorities, is to reject
as a reason against granting relief, the impossibility
for the Courts to supervise the doing of the work. The
fact 1s a reality, no doubt,; and explains why specific
performance cannot be granted of agreements to this
effect but in the present context it can now be seen
(as it was seen ( as it was seen by Lord Erskine L.C. in
Sanders v Pope) to be an irrelevance: for what the Court
has to do is to satisfy itself, ex post fact, that the

covenaanted work was been done, and it has ample machinery,
through certificates or by enquiry to do precisely this."”
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A number of recemt cases have shown that Courts will decree specific performance
uf a contract to build or repair where the work to be done is defiped by contract
\getween the parties. In Honnslow LBC v Twickenham Garden Development Lté (1971) 1 Ch
233, it was held that o building comtract for executicn of specified works on a2 site
during a specified period was specifically enforceable.

The authorities alsc demonstrate that the specific performance will be ordered in
case of building contract if the work is specified in the contract between the parties,
the plaintiff has substantizl interest in performance c¢f contract, the contract is such
that compensation in damages would be inadequate and the defendant is in possession of

the land on which the contracited work is tc be performed. The same by analogy must apply

(::yc contracts to repair.
/

\V//

In Tite v. Waddel Ne (2) 1 Ch. 106 at pg. 322 Meparry V.C. declared:

"The real question is whether there is sufficient
definition of what has to be Jdone in order to comply

with the order of the Courts. That definiticn may

be provided by the contract itgelf or it moy be

supplied by the terms of the order, in which case there

is a further gquesticn of whether the Ccurt comsider

that the terms of the contract sufficiently supports,

by implicacrion or otherwise, the terms <f the proposed
order.™

The guiding primciple therefore, is whether the work to be donme is sufficiently
defined Ly the parties tc the contract, expressly or impliedly, to allow the Court to
make an order permitting the defendant to know what he has t¢ do to comply with the
crder and whether damages would bhe en adequate remedy.

The work to be dome by the defendant had been specifically stated in the lease
agreement, that is toc repair and, ¢r replace items of FF&E. The agreement has precisely
stated the extent of the work tc Le done. The defendant was aware of what was te be dome.
There is no uncertainty or ambiguity as tc scope and extent of what the defendant was

required to do. The area of its responsibility had been clearly defined. This being

(ii%o, the defendant should carry cut the work required by replacing or repairimg as the

case maybe, those items ¢f FF&GE which have been found tc De in need of repair or
replacement.

The defendant convenanied o keep the FFEGE in gocd and substamtial repair and
condition by maintaining, repairinmg ond replacing where necessary the FF&E. The

sefendent has failed to observe the requisiticon under the covepant in relation to certain
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items of FF&E and is therefore under oblipation to repair or replace them.
1 will now direct my attention to the plaintiff's claim for interest pursuant

o the Law Reform (Miscellaneows Provisicns) Act 5.3 which providess-

(;/) "In any proceedings tried in any court of record

N

for the recovery of any debt or Jdamages, the court
may, if it thinks fii, order that there shall be
included in the sum for which Judgment is given
interest at such rate as it thinks fit onm the
whole or any part of the debt or damage for the
whole sum or any part of the period between the
date when the cause of action arose and date of
the Judgment.”

The present case is ome in which the defendant is found liaLile im debt to the
plaintiff and thercifcre falls within the parameter of cascs which may attract interest
at commercial rafleg under the foregoing provision of the Act.

/ In dealing with the basis on which interest cught to be awarded in commercial
cages Forbes J, in Tate and Lyle Food Distributior Lid. v. Breater London Counsel and
asver (L981) ¢ All E.g. 7186 at sape 722 declared:—~

"I feel satisfiled that in commercial cases the

interest is intended to reflect the rate at which

the plaintiff would have had to Lorrow money fc

supply the place of that which was wrongly withheld.

1 am alsou satisfiel that cn should oot lock at any
special portion in which the plaintiff may have beeny
one should disrepord for instance, the fact that a
particular plzintiff because of his perscnzl situation
could only borrow memey at a very hipgh rats or, on the
other hand, was able tc borrow at specially favourable
rates. The correct thing to do is to take the rate

at which the plaintiffs in peneral cuwld boerrow.™

This statement I adopt.

In S.C.C.A. 114/%4 VPritish Carilbean Imsurance Ltd. v. Delbert Perier ocur Local
Court of Appeal held that in award for payment of interest by a defendant in commcrcial
cases, the rate should be ghat at which the plaintiff wculd have had to horrow money
in lieu of the money wrongfully withheld by the defaendant and the plaintiff is at

evidence

liberty to proffer /demomstrating the rate of interest at which such money could have baen
bhorrowed.

The plaintiff is entitled to recedve payment of interest cm the debt due and
owing Ly the defendant. Such interest should be paid. at the commercial rates
prevailing between 1992 2nd 1996 as those would have been the rates at which the

plointiff would have heen required to borrow money, if the necessity had arisen; in

place of that which had been wrongly withheld by the defendant.
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There is evidence contained in statistical statements exhibited relating
to domestic interest rates, These statements obutline the rates of interest paid on
deposits by’éommercial banks between September 1988 and February 1996. Although

thes= gre rates paid on deposits, the plaintiff could have borrowed at these rates.

(\, The rates of interest paid between January 1992 and February 1996 were as follows:-

W 1992 - 35.53
1993 - 28,20
1994 - 31.82
1595 - 21.85
1996 - 29 .44

If the plaintiff had to borrow the sum found due and owing to it by the

defendant from a commercial finauncial institution between 1392 and 1996, it would

(::> have to pay an average minimum rate of interest as follows:-

7

s

4\//

Match 1, 1992 to October 1996 30.092 per annum
Ma;;h 1, 1993 to October 1996 28.73 per annum
March 1, 1994 to October 1996 28.91 per annum
March 1, 1996 to October 1996 29,36 per annum

The defendant, having deprived the plaintiff of morney which it would have
had 1f the Qefendant had not retained it, is liable for interest as follows:~

30.09% on the sum of $552,213.00 from March 1, 1992 to the
date of Judgment.

28,737 on the sum of $1,206.996 from the lst Mareh, 1993 to
date of judgment.

23.917 ofi the sum of $694,201.80 from the lst Mareh; 1994 to
date of Judgmert,

29.36 from March i, 1996 on the sum of $1,230:760:00 to the
date of Judgment

28,73 bn the sum of $120,088.20 frow March 1, 1993 to the
date of Judgment;

Finally; I must make réference to the defendant's counterciaiwm, the
f1¥8€ of which is fofr damages for breach of quiet enjoyment whereby it alleges that
the plaintiff subjected the defendant to harrasment through missivés ﬁhiéthéfé
Fepugnarit in tohe ahd it embsrked on a course of baseless attacks 6i the déféﬁdéﬁt
and on several oeeasions the plaintiff's agents presented fhemselves a¢ the hotél
without giving due notice ag required by the lease. A eévenant for quieét enjoyiiest
of demised premises seeures for the tenant & ¥ight €6 enjoy the propetty free of
interférence of interfuptichs from his landlofd: Where the ordindry and lawkul
enjoyuent of premises is interfered with by the landiord, the covenant is broken.

It is however a question of fact whether interference has taken place.
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The authorities have shown that to constitute a breach theré must be some
physical interference. No evidence has been adduced by the defendant to show that
there has been any physical imterference by the plaiatiff to prevent it from law-
fully enjoying the property. Myr. Prud'homme narrated that he objected in primciple
to a wall which was built by the plaintiff adjacent to the tennis court but went on
to say "I had no objection in keeping it, as it was already built." He said many
months after wall was bullt he complained about it as he had not received formal
notice before the wall was constructed. The defendant made reference to the plain-
tiff's agent attending on one vccasion to carry out inspection without first giving
the forty-eight hours notice required. The isolated occasion cannot be regarded a
breach, of quiet enjoyment. The defendant's claim under this head cannot be sustained.

The second claim of the defendant is for damages zs a consequence of improve-
ments carried out by it, resulting in appreciation of the value of the property. The
defeadant is by virtue of the lease bound to refurbish the property. There is no
evidence adduced to establish that the defendant had done more than it was required
to do to keep fhe property in good and substantial repair amd condition. The
defendant's claim under this iimb also fails.

IT IS HEREBY DECLARED THAT :

1. The Defendant is in breach of Clause 7(4) of lease dated
' November 26, 1981
2. The Defendant 1s in breach of Clause 7{30) of the sald lease;
3. The Defendant is in breach of Clause 2{22) of the said lease;
4o IT IS ORDERED THAT THE DEFENDANT:
A. (1) Replace the following Air Handling units with new ones:-

(a) Model 39BA050 serving Staff Cauteen and located in
General Store.

(d) Model 39BA050 serving Staff Canteen and located in
Stationary Room.

{c) Model 39BA060 serving Staff Canteen and located in
General Store.

(d) Model 39BA070 serving Accounts and located in Accounts.

(e) Model 39BA080 serving Greater Hall Foyer and located
in Ladies Bathroom.

() Model 39BA08O serving Rum Keg Disco and located in -
Plant Room

{g) Model 39BA0S0 serving Ball Room and located in
Ladies Bathroom.

{(h) Model 39BA09C serving Ball Room and located in 0ld
Pantry.
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Do

(1)

(11)

(1)

(1)
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Estimated cost: J3$5,979,532.06
Replace the Stanby Generating Plant-AC Alternator AEG
Rotauct TypeDKbi a 284/04-DEA 226 - 3Ph, No. 72-463092

Y416/208 Volt. with a new generating plant of equal capacity.

Estimated cost: US$42,000 (Equipment) + J$232,733,50
installation)

Repair and put in good operating conditiorn the 92ZKW All Power
Generating Plant Serial No, 2025~1

Estimated cost:JS113,052.00

Repair and put in good operating order the folldwing items of
laundry equipment:

(a) The Chicago Flatwork Ironer Model No. SA 30-120-R Serial
No. 28017

Estimated cost: US$1,769

Replace the following items of kitchen =2quipment:
1 Vulcan H 30 Radial Fin Hot

Top W/Oven

1 Vulcan #72 Heat Top W/Oven

1 Vulcan H45 4 Burner Range W/Oven

1 Vulcan H60 Griddle Top W/Oven

1 Blodgett Single Section Convection Oven

1 Vulcan 36L77R & Burner

Ranger W/Oven

1 S/S Urn Staend W/Galvanized Base 8'

2 Vulcan 40 Gallon Stationary Steam

1 Tabco 12°'S/S Table W/Gal., Undershelf
1 Custom Fabricated Painted Pot Rack

1 Single Comp Pot Sink

16" Balne Marie Fabricated Shelving Units
16" S/S Table

1 Hobart CR&1i03 Conveyor Type
Diswasher W/Disb itable .-

1 Anlinker Food FProcessor

1 Single Comp. Sink

1 12° Urn Stand 8/8

2 Toast Master 2 Drawer Hot

Food Sexrvers
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1 Silver King SK2INP Refrigerated
Milk Dispenser
1 Cecilware FE200 6 gallon
Coffee Urn
I Hobart 5212 Meat Saw
1 Biro Meat Saw
1 Custom Configured and Built
Cold and Chilled Rooms in Old Pantry
2 Custom 5' Maple Top Bakers
Tables
1 Custom Wooden Work Table
1 Hobart C44A Conveyor Type
Dishwasher W/Dishtables
1 2 Section Refrigerator
1 Cecilware 2 Burner Hotplate LPG
1 36" Griddle LPG
1 4 Burner Hotplate LPG
1 MKE Sandwich Refrigerator
1 Custom Wooden Top Table W/Base
1 3 Comp. Under Sink
1 Taylor Frozen Slush Machine
! Ice Chest W/Cold Plate

2 Ice Chest W/Cold Plate

Estimated cost of equipment: US$157,000.00

Estimated cost of installation: J$749,075.00

Repair the following items of kitchen equipment:

1 Aquatem 3 Burmer Oven

1 Hobart 512 Meat Slicer

1 4' Baine Marie

1 10" x 14' Walk-in Combi Chiller/Freezer
1 Custom 20' Exhaust Canopy - Painted
Galvanized Sheet Metal

1 Hatco Conveyor Toaster

1 18° §/5 Base W/Double Overhead
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Shelves~-Overhead Heat Lamps

1 Griddle W/2 Burner Hotplate
1 Vulcan TK35 Deep Fat Fryer

1 Bev,Air DW49D Bottle Cooler
2 3 Comp Bar Sink

1 Bev. Air DW49 Bottle Cooler

1 6'x 10’ Diary Cooler

Estimated Cost of repairs: J$390,425.00

Replace the existing passenger and service elevators with new elevators.

Passenger Elevators

xtimated cost: US$231,960 (Equipment) + J$1,400,000 (Installation)

Service Elevators

Estimated costs US$171,510 (Equipment} -+ J$1,100,00C (Installation)

In the event that the Defendant fails to comply with paragraph 4 of this

order or any part thereof within thirty days of the date of this Order,

or within such extended period as the court may order the Plaintiff shall

be at liberty to effect the relevant repairs and replacements and to

recover from the Defendant the costs of doing so, not exceeding the

estimated sums indicated in paragraph 4 hereof.

There be judgment for the Plaintiff in the sum of $3,804,225,30 with

interest:
a) On $1,206,996.00 at 28.737%7 from March 1, 1993 to the date of
judgment;
b) On $694,201.80 at 28.917% from March 1, 1994 to the date of
judgment;
c) On $1,230,726.30 at 33.06% from March 1, 1996 to the date of
judgment;
d) On $552,213.00 at 30.097 from March 1, 1992 to the date of
Jjudgment ‘
e) On $120,088.20 at 28.737% from March 1, 1993 to the date of

judgment.,

The counterclaim is dismissed.

Costs to the Plaintiff to be agreed or taxed.




of the hotel as a consequence of improvements carried cut by them.
The plaintiff is the registered proprietor cof property known as Trelawny

Beach Hotel situated in Falmouth din the parish of Treleawny. The hotel was leased

" by the defendant from its previous owner, Trelawny Resorts Limited, a subsidiary

cf National Hotels and Properties, for a perioé of 15 years commencing on the
1st January,1982. On l4th March,1990 the hotel was purchased by the plaintiff
subject to the lease. It was 2 requirewent of the leasc that the defendant, among
other things expends certain -mounts during the first three years of the lease
in respect of the refurbishment of the hotel, its plants, furniture, fixtures and
equipment 2nd then to exccute repairs and replace certain of these items. A
controversy developed as to whether, on the interpretation of certain clauses in’
the lease, a burden is iwposed on the defendant to repair or replace several items
of furniture, fixture and equipment in the hotel and whether it is under z= duty
to account to the plaintiff for certain uncollected debts and account for funds
utilised by the defendant to pay office remtal overseas on behalf of the hotel.
Agreed bundles of documents contained in 6 volumes 1n¢hmgd,.
Mo QLOTaii gL 0l
1. Lease of the Trelawny Beach Hotel between
Trelawny Resorts Limited and Cornwall Holdings
Limited dated January 1,1982.
2. Agreement for Amendment of Lease betwecn Trelawny
Resorts Limited and Cornwall Heldings Limited dated

March 20,1989.

3. Release between Trelawny Resorts Limited and Cornwall
Holdings Gorporaticn dated March 20,1589,

4. Release by Trclawny Resorts Limited dated December
19,1990.

5. Certificate cof Title registered at Volume 106& Folio
927, in respect ¢f lands on which Trelawny Beach Hotel

is built.

6. Booket in respect of Uniform System of accounts for
Hotel.

7. Financial statements in respect of Cornwall Holdings

Corporation Operations cf Trelawny Beach Hotel.

2. Survey and evaluation Inspection reports of the
clevators, kitchen, laundry and air conditioning
equipment boilers and genarators



