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PANTON, J. 

On March 21, 1997, t h e  Court of Appeal, by a major i ty ,  allowed t h e  

appeal  of t h e  p l a i n t i f f ,  en t e red  judgment f o r  t he  p l a i n t i f f ,  and remi t ted  t h e  C 
mat te r  t o  t h e  Supreme Court f o r  damages t o  be assessed.  

I n  J u l y  and September, 1997, a t  t he  in s t ance  of t he  p l a i n t i f f ,  I 

heard f u r t h e r  submissions from t h e  p a r t i e s  i n  r e l a t i o n  t o  the  award of i n t e r e s t .  I I 

The p l a i n t i f f ' s  c laim i s  s e t  out  i n  a document headed " f u r t h e r  amended 

statement  of claim1'. 
L- - 

Paragraph 1-9 thereof  were admit ted by the  defence. These paragraphs d e a l t  
b- 

wi th  the  i d e n t i t y  of t h e  p a r t i e s ,  the na tu re  and p a r t i c u l a r s  of t h e  insurance  

p o l i c i e s ,  and the  propor t ions  of r e s p o n s i b i l i t y  o r  l i a b i l i t y  of t h e  va r ious  

defendants .  

Paragraph 10 a l l eged  t h a t  s i l o s  10 and 18 were "subjected t o  s t r e s s e s  which 

weakened them and such weakness p e r s i s t e d  and was ' locked i n '  t o  t h e  s t r u c t u r e  



and continued t o  in f luence  the  i n t e g r i t y  thereof  without being apparent  and 

was then  unrecognised and was the  proximate and e f f e c t i v e  cause of a  sudden 

and v i o l e n t  ruptur ing  of the  s tn.ucture,which occurred on the  26th day of 

September, 1988, when t h e  s i l o s  were being f i l l e d  a s  h e r e i n a f t e r  pleaded i n  

paragraph 12". 

I n  paragraph 11, i t  was pleaded t h a t  the  p l a i n t i f f  was i n t e r e s t e d  i n  the  

proper ty  t o  the  e x t e n t  of t he  l e v e l  of insurance,  t h a t  i s ,  $257,800,000.00 

f o r  the bui l 'd ings ,p lant ,  equipment e tc . ,  and $93,060,000.00 f o r  l o s s  of 

p r o f i t  e t c .  

Paragraph 12 reads  i n  p a r t :  "during the  f i l l i n g  of g r a i n  i n  s i l o  10, .... 
bui ld ings ,machinery ,  p l a n t ,  equipment, s tock  i n  t r ade  and o the r  con ten t s  

were damaged o r  destroyed by o r  through o r  i n  consequence of t he  insured  

p e r i l s  ...... whereby the  p l a i n t i f f  has  su f fe red  l o s s  and damage t o  the  

proper ty  insured ,  and l o s s  of gross  p r o f i t ,  wages and aud i to r s '  f e e s  i n  

c- r e spec t  of the  i n t e r r u p t i o n  and/or  i n t e r f e r e n c e  of i t s  business". 
i 

The damages sought were p a r t i c u l a r i s e d  thus  - 
"A. Property 

Repair and replacement of bui ld ings ,  

machinery, p l a n t  and equipment 

inc luding  va lue  of s i l o s  damagedl 

demolished 13,990,571 .OO 

Value of s t o c k  los t /des t royed  246,000.00 

Removal of Debris  



B. Loss of Profits etc. JA$ 

Loss of Gross Profit 

Wages 

Auditors fees ($70,000 but claim) 

Operating expenses saved 

Total consequential loss 

In addition, the plaintiff claimed "interest from the 17th January, 1989, at 

c: the prevailing commercial lending rates or, alternatively, at a rate equivalent 

to the investment income lost, or alternatively, at the prevailing investment 

income rates." 

In summary, therefore the plaintiff's claim was for - 

(1) JA$14,386,571 .OO plus US$4,964,510.00 for property damage; 

(2) JA$31,390,452.00 for loss of gross profit, wages, auditors fees 

etc; and 

(3) interest. 

So far as (1) (above) is concerned, paragraph 13 of the claim qualifies 

the US dollar amount by seeking the JA dollar equivalent at the date of payment. 

Abandonment of Part of the claim 

The plaintiff abandoned certain portions of its claim. These were - 

(a) local payments for travel bills and miscellaneous 

items of expenditure totalling J$272,122.00; and 

(b) foreign payments as set out hereunder 

Evergreen US$ 2,990.00 

Greenway 58,476.00 

(172,902.00 

Zetlin-Argo 569,643.00 

Total US$804,011.00 



Agreed portions of claim 

L/.' The plaintiff and the defendants agreed certain amounts as being due and 

payable, if the defendants were found liable. Those amounts were listed by 

the parties as follows: 

A. PROPERTY DAMAGE 

Local payments 

(1) Value of silos 

(2) Various amounts of expenditure 

under this head to be recovered 

by the plaintiff totalling 5,024,037.00 

(3) Value of stock lost/destroyed 246,000 .OO 

(4) Removal of debris 

Foreign payments 

Evergreen 

Greenway 

Pillsbury 

Neuro Corp 

Henry Simpn 

150,000.00 

TOTAL 6,066,865 -00 

TOTAL US$ 3,035,313 .OO +.-b25,578.90 

B. LOSS OF PROFITS ETC. 25,000,000.00 

The disputed portions of the claim 

The Court, as I understand it is required to make a getemination in 

relation to the following portions of the claim - 
(1) In respect of property damage - 

Local payments 

(i) withholding tax $5,009,327.00 

(ii) materials issued from stores 173,455.99 

(iii) insurance premiums 344',509 .OO 

(iv) Allied Insurance premium 1,404,623 .OO 

6,981.914.99 



Foreign payments 

( i )  P i l l s b u r y  

( i i )  Iberson 

(2 )  The r a t e  of exchange app l i cab le  t o  fo re ign  payments 

(3) The r a t e  of i n t e r e s t  and t h e  period over which i n t e r e s t  is  

payable. 

I s h a l l  now proceed t o  d e a l  wi th  each disputed item. In  a s sess ing  the  

< \I damages payable, t h e  Court i s  p a r t i c u l a r l y  mindful of the  burden of proof 

t h a t  r e s t s  on the  p l a i n t i f f .  On the  ques t ion  of proof i n  these  circumstances,  

Lord Chief J u s t i c e  Goddard of England had t h i s  t o  say: 

 lain in tiffs must understand t h a t  i f  they bring 
a c t i o n s  f o r  damages i t  is  f o r  them t o  prove 
t h e i r  damage; i t  i s  not  enough t o  w r i t e  down 
the  p a r t i c u l a r s ,  and, so  t o  speak, throw them 
a t  the  head of the  Court ,  saying" ' t h i s  i s  
what I have l o s t ;  I a s k  you t o  give me these  
damages'. They have t o  prove it." 

Bonham-Carter v. Hyde Park Hotel Ltd. The 

Times Law Reports Vol. 64 a t  p. 177. 

I withholding tax 

I There i s  no d i spu te  t h a t  the p l a i n t i f f  paid withholding t ax  t o  the  

I Government of Jamaica i n  r e spec t  of t h e  earnings of c e r t a i n  persons £rom 

1 overseas who were employed i n  the  r econs t ruc t ion  of the  m i l l .  For these  

I payments t o  be reimbursed by t h e  defendant ,  i t  is,  i n  my view, necessary 

f o r  t h e  Court t o  be presented wi th  evidence of a c o n t r a c t u a l  o b l i g a t i o n  

on t h e  p a r t  of the  p l a i n t i f f  t o  pay such a tax  in. r e l a t i o n  t o  each p a r t y  

t h a t  provided s e r v i c e s  i n  the  r econs t ruc t ion  process. 

The payments made by t h e  p l a i n t i f f  were i n  r e spec t  of income earned by 

employees provided by Zetlin-Argo, Evergreen Bui lders  Incorporated,  

P i l l s b u r y  and Greenway E l e c t r i c  Incorporated.  



- 6 -  
I have not seen any evidence of any acceptable agreement in writing or 

otherwise between the plaintiff and Zetlin-Argo in relation to taxes. 
(See 

page 3918 of the transcript). In any event, Zetlin-Argo worked substantially 

in the United States of America and was paid by Pillsbury in United States 

dollars (see page 3920 of the transcript). 

As I see it, the only clear evidence of such a contract is provided in 

Exhibits 68 and 69 which cover the relationship between the plaintiff and 

Greenway Electric Incorporated and Evergreen Builders respectively. 

In my judgment, the plaintiff is entitled to recover from the defendants 

the withholding tax paid in respect of these two entities. I should point out, 

however, that I have not seen any evidence as to the specific amounts paid on 

behalf of these two companies. 

Materials issued from stores 

Price Waterhouse was responsible for auditing the plaintiff from 1988 up 

to the date of Mr. John Lee's evidence (September 23, 1993). Mr. Lee, a 

r \ chartered accountant from Price Waterhouse's auditing department said this - 
\+ 

"In essence we are quite certain that the $173,000 
approximately is the figure that was transferred 
to repairs of the silos." 

He was responding to this question from Mr. David Muirhead, Q.C. for the 

plaintiff - 
"Now in the course of your audit would you have been 

able to verify the value of materials issued from 

stores and used in the reconstruction consequent 
' 

on the collapse of the silos?" 

Under cross-examination by Mr. Chin See, Q.C., the witness was challenged 

to provide documentary proof that the items removed from the stores had 

been used in the reconstruction process. It was not forthcoming. There 

was also no evidence that the witness himself had even seen any such document. 
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The Court is not prepared to assume or infer that the materials removed 

from the stores found their way automatically into the reconstruction process. 

The plaintiff had ample opportunity to produce evidence directly on the matter. 

It chose not to do so. I see no basis for rewarding the plaintiff's failure 

with an award of damages in this respect. 

Insurance premiums 

The evidence presented indicates that the sum of $394,509.00 was paid by 
F 

/' \ 

L- ' the plaintiff to Allied Insurance Brokers. 

Mr. John Lee, the auditor, could not inform the Court as to "the exact 

nature of the payment'! He stated under cross-examination by Mr. Chin See 

that he needed "to refer to the other document that we have to state the 

exact nature of the payment". Alas, not even in re-examination did he refer 

to this "other document". To this moment, I am at a loss as to this "other 

document" as the closing address of the plaintiff did not enlighten me on 

the point. The sum claimed is accordingly disallowed. 
(- ; 

L d  

Allied Insurance premium 

The sum claimed is $1,404,623.00. The evidence of Mr. Ruland at page 

3840 of the transcript is clearly hearsay. The proven amount in my judgment, 

is that which is evidenced by the receipt for $1,178,800.00 (Exhibit 76). 

I accordingly allow the claim to that extent. 

The defence had contended that the indemnity .cmitracte'd far 'was ag&Zn& 

the cost of reconstruction, not the risks of the process of reconstruction 

c \ 
which was described as a wholly extraneous matter unrelated to the subject 

of the cover. I do not find that submission acceptable as I am of the view 

that the taking out of the policies in question ought to be regarded as a 

natural and, indeed, inevitable consequence of the reconstruction process. 



L' Foreign payments 

P i l l s b u r y  - US$916,413.00 

I saw no evidence of t h i s  payment having been made. That may w e l l  have 

been the  reason f o r  t h e  p l a i n t i f f ' s  f a i l u r e  t o  even mention the  i tem i n  i t s  

w r i t t e n  submissions. This  claim, accordingly ,  f a i l s .  

Iberson - US$19,879.00 
This claim i s  disal lowed.  It was paid t o  a  con t rac to r  who had submitted 

a  b i d  f o r  the  r econs t ruc t ion  work. The b id  was r e j ec t ed .  I am unable t o  see  

why the  defendants  should be saddled wi th  t h i s  payment. Would they b e  l i a b l e  

i f  one hundred persons had submitted b i d s  t h a t  were r e j e c t e d ?  I should th ink  

not .  

The rate of exchange applicable to foreign payments 

A t  page 3820 of t h e  t r a n s c r i p t  M r .  John Ruland, managing d i r e c t o r  of 

t he  p l a i n t i f f ,  s a i d  t h a t  t h e  source of t he  funds used by t h e  p l a i n t i f f  i n  the  

r econs t ruc t ion  process was t h e i r  own resources ,  t h e i r  investments  and cash  ,r 
LL depos i t s .  

There is  no evidence t h a t  t he  p l a i n t i f f  maintained an  account i n  United 

S t a t e s '  currency. Indeed, i t  was a t  t h e  r e l evan t  time i l l e g a l  f o r  Jamaicans 

t o  hold fo re ign  currency o r  t o  opera te  a  fo re ign  currenc).account wi thout  t he  

a u t h o r i t y  of t h e  Minis te r  of Finance. I n  o rde r  t o  make payments i n  f o r e i g n  

currency,  the  permission of t he  Bank of Jamaica was necessary.  The p l a i n t i f f  

t h e r e f o r e  used i t s  Jamaican d o l l a r  hold ings  t o  purchase United S t a t e s  d o l l a r s  

I,'-- "' 'i 
t o  make such fo re ign  payments a s  were made. 

'"\ 

It is  beyond doubt t h a t  t he  l o s s  su f fe red  by the  p l a i n t i f f  was t h e  

Jamaican d o l l a r s  i t  used t o  purchase United S t a t e s  d o l l a r s .  That i s  what 

t he  p l a i n t i f f  is  t o  be reimbursed. It follows t h a t  the  a p p l i c a b l e  r a t e  of 

exchange i s  t h a t  which p reva i l ed  a t  t h e  time of each t r ansac t ion .  



It is a notorious fact that for several years the Jamaican dollar had been 

in a free fall so far as the rate of exchange was concerned. Each succeeding 

day would see a greater amount of Jamaican dollars being required to purchase 

one United States dollar. 

The free fall has been halted, it seems - even if temporarily. The fact is, 

though, that it takes many more Jamaican dollars today to purchase a United 

States dollar than it did during the reconstruction of the mill. To make an 

award at today's rate of exchange, as the plaintiff's attorneys-at-law have 

submitted, would merely result in the fattening of the plaintiff's bank account 

with many Jamaican dollars that it did not lose. That, in my view, would be 

an injustice to the defendants. The purpose of these proceedings is not to 

provide the plaintiff with a windfall. It is, as I understand it, to secure the 

reimbursement of monies actually expended by the plaintiff. 

Interest Rate 

f 
L In its closing submissions in December, 1993 the plaintiff submitted "that 

the rate of interest should follow the commercial weighted loan rates under the 

column for 'commercial credit' at page 59 Exhibit 80 for the period January 1989 

to April 1993". It further submitted that "for the period May 1993 to the date 

of judgment the interest should be fixed at 50% per annum having regard to the 

testimony of Mr. Lee that interest rates have been steadily increasing since 

April 1993 with a prime lending rate of 61% to 62%. 

, ,. .. Since the hearing in the Court of Appeal, the plaintiff has submitted 

C - that the interest should be the "overall average weighted rate". It is interest- 

ing that Mr. Lee's evidence as to 61 to 62% for 1993 has not been borne out by 

the rates quoted in Exhibit KW6 which was attached to the affidavit of Karen 

Wade at the hearing of the summons for leave to adduce further evidence. 



I n  determining the  r a t e  of i n t e r e s t  I have considered t h a t  t he  Court has  

been g iven  a wide d i s c r e t i o n a r y  power under the Law Reform (Miscel laneous)  

Provis ions)  Act. Sec t ion  3  reads  thus:  

"1n any proceedings t r i e d  i n a n y  Court of Record f o r  
t h e  recovery of any debt  o r  damages, t h e  Court may, 
i f  i t  th inks  f i t ,  o rder  t h a t  t h e r e  s h a l l  be inc luded 
i n  t h e  sum f o r  which judgment is given i n t e r e s t  a t  
such r a t e  as i t  th inks  f i t  on the  whole o r  any p a r t  
of t h e  debt  o r  damage f o r  t he  whole o r  any p a r t  of 
t he  period between t h e  d a t e  when t h e  cause of a c t i o n  
a rose  and the  d a t e  of judgment. 

Exh ib i t s  80 and 80A a r e  s t a t i s t i c a l  d i g e s t s  published by the  Research and 

Programming Divis ion  of t he  Bank of Jamaica. I should th ink  t h a t  they a r e  t h e  

b e s t  guide a s  t o  the  p r e v a i l i n g  domestic i n t e r e s t  r a t e s .  

I accept  t he  o r i g i n a l  submission of t he  p l a i n t i f f  t h a t  t h e  appropr i a t e  

r a t e  of i n t e r e s t  i s  t h a t  under the  column headed "commercial c r e d i t " .  This ,  

a s  I understand i t ,  i s  the  r a t e  app l i cab le  t o  t h e  borrowings of commercial 

e n t e r p r i s e s .  In  my view the  commercial c r e d i t  r a t e  i s  i n  keeping wi th  t h e  

p r i n c i p l e  s t a t e d  i n  British Caribbean Insurance Co.Ltd. v, Delbert Perrier 

Supreme Court C i v i l  Appeal No. 114/94 - de l ive red  on 20th May, 1996. The 

c a l c u l a t i o n s  t h a t  have been done i n d i c a t e  t h a t  between 1989 and March 1997, 

t he  average commercial c r e d i t  r a t e  d id  not  reach  40%. I n  the  circumstances,  

I t h i n k  i t  appropr i a t e  t o  award i n t e r e s t  a t  the  r a t e  of 37% from t h e  d a t e  on 

which the  defendants  repudia ted  l i a b i l i t y ,  t h a t  i s  January 17, 1989$ t o  today. 

To summarise, damages a r e  assessed  as follows: 

The p l a i n t i f f  is  awarded the  fol lowing sums:- 

( i )  ~$32,245,665;  

( i i )  US$3,035,313; and 

( i i i )  h25,578.90 



In respect of the amounts at (ii) and (iii), there is to be a conversion into 

Jamaican dollars as at the date of the transaction, that is, the date op which 

the foreign currency was purchased for payment to the creditors. 

Interest is awarded on the total sum at the rate of 37% from January 17, 

1989, to today. 

Costs to the plaintiff are to be agreed or taxed. ' 


