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IN T SUPREHE COURYT OF JUDICATUERE OF JAMAICA
I EQLITY

IN THE MATTER OF TEE CWiNERSHIP CF

THE BENEFICIAL INTEREST for premises
situate at ¢ Montcalm Drive, Kingsten
19 in the Parish of Saint Andrew
redgistered at Volume 1104 ¥olic 310
in the Register Bock of Titles

ANXD
IN THE MATTER OF THE OWNER cf the
BEMEFICIAL INTEREST for premises
situate at 8 rontcalm Drive Kingston
19 in the Farish of Saint Andrew
AND

IV THE ZATTER OF THE MARRIED WOMAN'S
PROFERTY ACT

BRTWEEN TERRENCE HEPEURE JOuNSOL PLAINITIFF

AND MYKTLE 5YLVIA JCHNSON FIRSY LEFENDANT

PERDINAND CLAULE SWARY SECOND DEFENDANT
Kr. Boert Samuels for Applicant
kr. b, Huirhead, {.C. and CGCorion Stecr for First Defendant
»r. 3ntherny ¥Pcecarson for Seconua Detendant,

i%th, 206th, 21st, Z2nd, 23rd Jdune &
7th July, 1989

COOKE,J. {(Actg.}

The applicant ancd the first defendant have been twice
rarried and twice diveorced. They were first married, apparéntly
in England and the matrirmeonial home was in that country.

In 1959 the first defendant“s health dictated that she shiould
return home to Jamaica. Anu so she did. In 1967 on the first
cefencant's petition this marriage was dissclved on the ground
ct deserticon. The second trip to the alter wes in 1571.

Any nuvpe of waetrimcnial contentisent was not realized. 1In 1987,
again on the petition cf the first defendant, there was &
disscluticn of the marriage - this time on the ground that

the parties had been living apart centinuously for moere than
five years. Between 1967 and 1571 the first c¢efendant acquiréd

a lot cof lan:® at 8 Montcalm Drive, Kimgstcn 19. & house was
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Puilt on this lot, the constructicr of which began in 1974,

was completed in 1976. An agreea estimate is that the cost

ot the lot and the constructicn of a house therceon at the
time of cowpletion is Rinety five thousanc dollars. This
which will ke hereinafter ke referrza te as ‘the property!
was the watriwoniel home. It was registered in the sole
nome of the first defendant who in 1981 transferred the
property intc the joint names ¢r herself and her brother,
the sccond defendant. It is in relation to the property
that by way <f an enenced origirating summong pursuant to
sectionlé of the kurried vomen's Property Act the applicant
now sceks the following relief: -
(1) A declaration that the First Defendant and
the Applicant are joint owners of the berneficial
interest in prewmises situateéd at O Momtealm Drive,
Kingston 1Y in the Parish of 3aint Andrew with
the Applicant having a bencficial Interest
acuntinge to one-hali of the said preperty.
{2) A declaration that the Seconanamed Defendant
has no beneficial inteérest in the property and
titerefore not legally entitled to any shere
in the property having given nc censideration
for the acquisition or improvewent of the property.
Consequential oraerg were alsc scught.
As the legal estate in the property was vestea in
the tirst cefendant the aprlicant in order tc succeed hag
to be establish a constyructive trust by showing that it
would be inequitaeble for the leyal owner to claim scle
beneficial cwnersnip. Thigs reguires twe matters to be
aenconstrataed: (a) that there was » ccemeon intention that
poth should have e bencficiel interest; (k) that the clieimant
has acted to Lis or her detriment on the basis of that commoen

intenticn. ‘fThese principles were stated by Sir Nicolas trowne
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- #%ilkinsun V.C. in his judgment in Grant v. Edwards
[1986] 3 Wik 114 at page 127 6. They have been appro
in our Court of Appsal in Azan Sccd KNe.%3/87 (unrepor
and I will accordingly be guided by them. I think h
shculd e recognised that although the principles are

( ) stated in a menner which miglit suggest there are dist

[a)

and separate "limbs”, this may not in all cases be so

1, ]

and Another

Ve

tew)

owever, it

inct

vecause it may well be the acte of the claimant from which

the common intention is to e inferred. In other words it

is not alvays possible to isolate "limb™ (

D]

~

) froiw "limb®

In the dynemic of the circumstances both "linbs®™ aay become

inextricebly intertwined, I find support for my view in the

speech ¢f Lere Diplock in Gissing v. Gissing [1970] 2

(wi 760 at page 7%0 ¥ & G where he salds-

"An express agreerment between spouses
as to their respective beneiicial
interests in land conveyed into the
name of them cbviates the need for
showing that the conduct ox the

gpouse inte whose name the land was
conveyed was intended to induce the
other spcuse to act to his or her
detriment on the fuith of the promise
of & specified bpeneficial interest
in the land and thoe other spousce SO
acted with the intention of acquiring

- that berericiel interest. The agree-

( ‘ ment itself discloses the comcn

intention recuired to create a result-
ing, implied ¢r constructive trust.
Put parties to & transaction in
connaction with the acguisition Of
land may well have fommed a coimon
intention that the bepeiicial
interest in the land shall be vested
in them jointly without having used
express words to communicste this
intention t& cne anctiier; or tueir
recollections ¢f the words used nay
e imperfect or contlicting by the
time eny cGispute arises. In such =z

cage ~ & cuen one where the parties
(”“ are spouses whose marriage has broken
o Gown -~ it may be able nossible te infer

ABK

their commen intention from their condu

ct.

In the instant case it is nct centended that
vas any express agreenent between the spouses as to
respective beneficial intorests. The applicant says

there was a conmon intention that hie should derive a
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ficisl interest in the property. Are there any guidelines

in the determination of the question as to whether there wasa
commen intention? In discussing this issue Nurse L.J. said

in Grant v. Edwards and Another at pages 120 H and 121 A and B.

¥In wost of these cuses the
tunsarmental, and invariably

the most Aifficult, question

is to decide whether there

was the neceasary Ccomasil

intention, bLeing something

whicl: can only e inferred

ircez the conduct of the

pertiaes, almost alwayr from

the ozpenditure incurred by

tiner respectively. In this

regard the Ccourt has te lock

for expenditure vhich is refer-

able to the acquisition of the
hicuse: sce per Fox L.d. in Burns

v. Burns [19£4] Chn.317 3<Br ~ 32%C.
If it is Zcund to have been incurred
such expenditure will perform the
twefold function of ebtaplishing the
common: intention and showing that the
claimant has acted upon it.

There is ancther rearer class
vt case, c¢f which the present nay
be one, where, althcugn there has
been no writing the pearties have
orally declared themselves in such
a way as to makeé their common
intenticn plain. Here the court
dees not have to lock for conduct
frci which the intention can bhe
inferred, bhut cnly fox conduct
which amounts to 2n acting upen it
by the claimant. 7Ana although that
conduct can undoultedly be the
incurring of expenditure wnhich
iz referable to the acguisition
i the housc, it need nct necessari-
iy be so.”

Nurse L.J. at page 1722 in dlscussing the guality of the

the opinicn that it would be concuct which re cne ccould

raeasconanle uave o

pectec the claimant to embark on unless
such claimant was to have an interest in the nproperty.
I adopt theso guidelincs.

#ore the applicant straddles both situations. Ie ways
he has contributed to the purchese price of the lot and to

‘

the cecst of the congtruction of the hicuse and he fturther relies

2l € auses : ve
on acts which, he says, he embarked on because he was to ha
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an inturest in the property.

fetore golng to ezauine the evidencoe I wish to

state that tie test to be applied in respect to the inferences.

to be drawn is that:-
"hich is rcascnable man would
drav from their vords or conduct
and not to any subjective inten-
ticn ot the time of the transaction
itsely, rFor Lerd Siploch in
Gissing v. .Gissing at page 790.7

#e deurt because of the influence of the cencept of proprie-
tary estoppel on this branch of the law it seems that there
is a burden on the legel cwner to rogative the contenvicen
that the applicant’'s acte were not acts dcne because he

was to have interest in the preperiy. (See Grant v. Eéwards
anc¢. anothexr per Sir Nicelas Browne - Wilkins V.C. at page
13002) . Ard now to the evidence.

e applicant aszerts that ne sent two thousanc
pouncs as is contribution to tie purchase price ¢f the lot.
The tirst dofendant cenies this. It ie more than remarkable
that no wiere is sucin @ sgigniticant ifactor mentioned in his
afficavit in suppoert ¢i his susmons. I am of the view that
this asscertion wag o aere afterthoucht. e said so in
rceoeXaninaticn when by leave of the Court his counscl asked
him to liet the financial contributions to which he wade

roetercenee in parsqrao, twenty of his affidavit. 1t was the
B h b

last item he unWacratoed. ne wag gufficiently bLoldé to make

tivdls aserticn even aiter in crcgs-exaninaticn he admitted
{&¢ né cenly adwitied aftey controntetion) that in Junce 1872
he had written to the first defendant frow fHngland pertaine
ing to the Lot saying that hecause of commitments hie could
not ifall in right away and would exylain later. In thoe
context of the cross examination the only meaning attribut-

ble to not being able to fall in right away is that he

)

could not uwncertake any financial chbligations. Lot moe state
that thers is no ovidence that any reguest was ever made

0]

clicant by the first defondant for any financial
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esistance in respect ¢f the property. I reject this
assertion that two thousand pounds wae gent to tho first
wetendant. The apwnlicant elso contendad tiit he contributed
six theusenc dellars towards tiw constructien of the licusa.

ne swore as 1ollows in paragraph fiftecen of his afficdavit:-
"rhat I reecall during the construction

o1 the wromises anc close to its

conplotion I Lorrowaed sin (4)

thovsand Gollars {$5,060.00) Jrom

the firm of attorneys ouwdabh,

Lenowes, Lake tMunes Limited un

pulie Stroeet, dipgston uvsing

crity owneu Jolintly Ly myselt

chie £irst Gefendant as security.

However, I was scloly responsible

for its repayinent &nd have since

on ky owi repald the loan inclusive

of interest.®

%o support thic coentention which was  also deniec by the
first wefentant the applicant says that o mortage was taken
o premises at 3 Favorite Avenue. b copy of this title

wag by conseént tendered ag ¥xhibit ¢, Indecd that property
was at the wctorisal time registoered in the nanes of thoe
egpplicant and the first defencant. It is true thet a
mortyayge g endorsed thereon. dut the date is 1978 and

the corpletion of the conegtructicn ol tlhie house wag in 19761
Further tuac mortg@gmes were mvelyn Faud Cox and Fatricia
borothy Coure, This wortgage endorsad on the title wihich
the applicant nuts vorwerd ao prooi of Lis sincerity was
cischarced at the time of sale of the sald property in 198G,

I reject this contuntion. I thercfore tind that there ways

ne ifinancial contriisution by the znwlicant whichk i1s referrawvle

to the acouisgition of the

Accocraingly lie has
failed to show any expendciture which coula perforn the
twotola function of establishing a cowwon intention and

sthiowing that bhe has acted upon it. But the applicant is

©

also entitied to a2 benaficial interest if hic conduct 1

4]

guch thot it caw be saic that he nad embarked on that course
because he wao €0 nave an interest in the prowerty. 'To this

EIZCRNS S TOLERE & kido YOS
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The applicant relies on the follewing factors:

It is woest instr

{ii} Fio

{iii} The front well to the pro

{iv) e had buillv & thirty-eight

(v) thidle the

',l-
-

tions of the aprlicant and the first Jdefen
341

(i) The first defendant had written to

hin while he wag in Encland telling
bim about the lot she tad acquired.
Waen he repatriated in 1573 he was
taken and shown the lot and tole that
that was where the matrimonial iome
voula e built "ror both of us®.
vlanted orange and ackec trees
anc had the orange troes sprayoed at

his expense.,

perty wag once
Lroken Guwn ana he had it replaced at his
GRPENSG .

foot walkway
beglde the houge at a labour cost of twe
hundred dullars,

heuze wag being built he resiced
ir the watchmen's hut.

i) e cocked for the workisen c¢aily at his

QRehLse.,

{vii) pe digtributed paints anc other materials.
i) He, while he was living in the matrimcnial

wre that is wp until 1669, peaid the utility

bills which were in his nane.

(ix)  Ee emrloyeu a ifull time gardener

uctive to lock at the property acyuisi-

ant and wherein

lay the kenwsricial interest in each of those properties,

(1)

(o)

petfore the first warriage the first qdefendant

hae her own property at 4 ftanfield koad London
5w 9.
in 1957 both partiaes acguired & matrimconial

nome in taelir joeint nanes st 24 Gately Poad
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et
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BOW . %nen

J B
LITSL

et

&k
Lid.e

celdentant’es name on the titloe to

accuired hiis

WOnQY wae
deferndant,

fifficult

hiz

o

Scmetine nfter 1925% the applizant acquired

P

N Ty @ e . oy - -
owner. Tode proverty was alld nrior

chrication in 1973,

tc his re;

while the applicant woas in Apoland he

rbutr vView Ln his

ived proverty

home in 1956

the firsi detdoendant cone
B e0h. ior Stanticld Roac.

I, -
ProoReds ag a

Lo buy lots and having Sullt on those lots

scld the siie.  Buong the properties ghe
necuired wers

{e) 4 LAWYXrence Lvenus
(L) & v v

CLLanG Drive

Fouwlevard

L4 %° [1]

{i) S Lhary boad

() % Roeharpton Close

Two properties at I reveoritd Avenue and

¢ whnitehaven Flacy were acgrired in tho dcia

names wf

Licant was ached why he CLo

unot put the
the propoerties he

Plunt roply was to the

and there wae no contribution frow the first

1

suite

t‘ -
§!

If tiis i1z his ztete oi mind it

accent that ha nol having contributed to the
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faith thet

purcnzse Lrics of the Dropegty can now maintain his
pocition. o for the fivet efendant she saird that Lhe
Favorita and

R S T
sent to hor

N TR ~ I SRR " PP, - S . .
R e G the vitde te thoge progerties becausce “he neves

o s e P PR T T, R PR o> L3 - B
sent anyihing fox NSt of anvibing I would

)

be Lhe beneficary.”  Rer stote of wind ieg indicative that
13 v dntentod ror the applicant to have o boaeficial

intaress o wowlsd have put his nome

IR el ATES T T4 9 R R T A T o Y 2
rroverty. It le oloonry taereiora thiot on the evidence

(o2

Just alliuacs Lo, wota vartios unaesstood that tlhe boneiicial
interest would tollow the leval estotoe, The first <ofendants

evidency ig thot ghe il write toe the awvelicant abxut

I4
3

Che Lot wmerely Lo inloeri b what she vas Going.

ceTurther that LUy soving the Lome to be built onn
G . - [ T LR L o ” 2 . -
Lhe 1ot was the motrineniazl was net intended as &

A g e g PR LI - - I 3
ol oan nropristary Lntercst therein. Ag

k:i
;.n.
ot}
pd
‘—t
et
Fog
b
©
?‘n’
)
e
i
5

;

ground, just describpec tho licoant eon fine no comiert

in theoe (s trotors,  The epithet "metrinonial® when used
to Gegeribe the plece of halitetion of spouses 18 Loyely
caserittive and by ilteel?r ds gllent as o any weucricinl
interest therein. The iepression 1 bave 1s thoat since

i purchase of Gately Foead each periy took the gaenural
wositionr  what I buy with my. money is mine. What you buy

with your money is ycurs. If tihis 1s so, then the applicant

cannot bLe heard to say he bas acte. to his detriment on the

e w8 to have an interest in the property.

P

In any wvent what has he dene? I accept that

he planted scwe .range trees ane thwt he has hac them
srrayed. i accent that he stayed in the watchman's hut

during & significant part of the co snstruction period.

Lo

Lo2x



P
oy
Bl

‘lo 0.

A

I accept thot the otility bills were in his none.

-

I we not 2ecept the othur foctors reliocd on by hia.

sncial cont

convictionu 4o the mino. In

cefenlont, now in the winter o1 her vears ond wheol-chaiv

A

SOV LDTEO06Y mL as A b ostrong chniracter with
. -4 G om0 e . wemte e g A e - o,
4 CEXOORDRO@DellCanse S Acnlieve o o ¢

Bhen ahic tells we that the

illo wers sherwd ¥

: s . . SR

WAL ARG VE G . styitbes me o8

Ay o e Lol o e, g of 1, P N1, - o s " JE Gy oy g O (R S
who wowldlo snoiat on thio. tele r.‘.f-,;-n_-‘l jeant hoa stoabed that

iz beok no part ot all dn the conetyuvction of tho hous

drstributoec paints

%

yet he wowleo livwe me fwlieve that |

)

snG matsrials.  fe says ho o

[}

GReG everyaly Loy the workuen
you he dows nol dGoeny thaet the first defendant brouwght

him hisc weals everviay twice ver sy while he e in

T e e rmy E ety ey b L
the weicamen'as Liug,

e conduct on tho

thet he could reascusbly

sydneg of

the utality oills were in sonlicant®s nenc is helpiul.

Py Lnoa oorswen Ennction of any

e Lottor s he Qi nob Drve fole vespoe
ment is not even of warginal signiiicance. I accept the

H

firet Cefonuant when she save toat the applicant relfugesd

to stay in the wetriconiol bedroom at 35 Red kills Boulevard.
My view is that his choice of. residence in the watchman®s hut
was incidental t& the construction of the house. Accordingly
no reascnable man would draw the inference he seeks. The

necessity for the first defendant to show that his conduct
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was not consistent with an interest does not

.
GG,

In ois

sing adursos, which

ounsel Tor the second Sefendant

e
PRI .
Lol Tl I

o

Tivler

souoht An

th L:IChhﬂt“
the coneid
urtgrmftor cr

under; oxr
o Loy, whilch
/ prevxwua

Lne

o
Qx

.
Lice,

-

o L J J. i

tnc cuntlwx“
nutwithe i
}i" P wlec" e

rived ot thot tlie
epyviicont ds not entitlen to ony venceficial interect in

AL

it deoes not £01l to we to pronouwnce on the

nherpretation anc effect of this secticn. She Jeclara-

b

tiong scught are refuged. The first aud secunu

w@ill Lave their oosts to be agreed or taxed.
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