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c- M r .  Ga r th  McBean when c l o s i n g  h i s  a d d r e s s  s u g g e s t e d  t h a t  no 

problem would be  c r e a t e d  i f  a t  t h e  s t a r t  o f  t h i s  judgment it was 

s t a t e d  t h a t  t h e r e  i s  a n  abundance o f  e v i d e n c e  t h a t  t h e  p a r t i e s  

i n t e n d e d  t h a t  e a c h  shou ld  have a  s h a r e  o f  t h e  p r o p e r t y .  

The q u e s t i o n  t h e n  would be  what  i s  t h e  s h a r e  t o  which e a c h  p a r t y  

i s  e n t i t l e d .  

The p l a i n t i f f  gave  ev idence  t h a t  he  i s  a  motor  mechanic and 

Managing d i r e c t o r  o f  D.K.  Motors  L imi ted .  

H e  t e s t i f i e d  t h a t  p r emi se s  a t  1 1 A  E a s t   irkl land H e i g h t s  i s  

r e g i s t e r e d  i n  t h e i r  j o i n t  names. A photocopy o f  t h e  t i t l e  r e g i s t e r e d  

a t  Volume 1183 F o l i o  305 was a d m i t t e d  i n  e v i d e n c e  as ~ x h i b i t  1. 

Premises  w e r e  a c q u i r e d  i n  1986. 

M r .  K e l l y  t e s t i f i e d  t h a t  he  p a i d  a  d e p o s i t  o f  $20,000 and 

t h a t  t h e  b a l a n c e  o f  t h e  pu rchase  p r i c e  o f  $160,000 was o b t a i n e d  by 

p' \ < ,I way of  a  mortgage i n  t h e i r  j o i n t  names from t h e  Jamaica  N a t i o n a l  

B u i l d i n g  S o c i e t y  ~ i m i t e d .  

H i s  t e s t i m o n y  t h a t  t h e  a c q u i s i t i o n  o f  E x h i b i t  1, was accompl i shed  

a t  a  t i m e  when t h e  p l a i n t i f f  and d e f e n d a n t  w e r e  i n t i m a t e  f r i e n d s ,  

b u t  were n o t  l i v i n g  t o g e t h e r .  However, s h o r t l y  a f t e r  a c q u i r i n g  

t h o s e  p r emi se s  t h e y  l i v e d  t o g e t h e r  f o r  app rox ima te ly  one  and a  h a l f  



years .  He s a i d  it was h i s  i n t e n t i o n  t h a t  t h e  de fendan t  should  have 

a s h a r e  of t h e  premises  E x h i b i t  1. 

On t h e  i s s u e  of t h e  monthly mortgage payments, c l o s i n g  c o s t s  

and household expenses ,  t h e  p l a i n t i f f  had t h i s  t o  say:  

"I have p a i d  t h e  monthly mortgage 
in s t a lmen t s . "  There has  been no 
c o n t r i b u t i o n  by t h e  defendant . "  
O r i g i n a l l y  she  pa id  4 of  t h e  
monthly (mortgage) i n s t a l m e n t  
f o r  about  s i x  ( 6 )  months. 
 his may have been i n  1987." 

H e  d i d  n o t  r e c a l l  i n  what sum t h e  monthly mortgage i n s t a l m e n t s  

were pa id  b u t  b e l i e v e s  it t o  be $2,200 p e r  month. 

I n  r e s p e c t  of t h e  c l o s i n g  c o s t s  he s a i d  bo th  of  them c o n t r i b u t e d  

towards it. 

Regarding expenses  t h e  p l a i n t i f f  t e s t i f i e d  t h a t  t h e  de fendan t  

c o n t r i b u t e d  towards t h e  expenses .  She looked a f t e r  t h e  g e n e r a l  

upkeep o f  t h e  p l a c e  which was n e a t .  She provided food and p repa red  

meals. 

H e  f u r t h e r  s a i d  t h a t  t h e  de fendan t  g o t  cheques on a weekly 

b a s i s  from D.K. Motors f o r  about  $400. T h i s  was a way o f  a s s i s t i n g  

h e r  i n  whatever she  d i d .  

The r e l a t i o n s h i p  broke down i n  l a t e  1988 and t h e  de fendan t  

l e f t  t h e  house. The p l a i n t i f f  h a s  cont inued  t o  l i v e  a t  t h e  house.  

I n  cross-examinat ion t h e  p l a i n t i f f  s a i d  he  was a mar r i ed  man. 

H e  den ied  t h a t  he  l i v e d  w i t h  t h e  de fendan t  a t   idl land   rive b u t  t h a t  

he had s l e p t  t h e r e .  H e  agreed  t h a t  t h e  de fendan t  sugges ted  t h a t  

t hey  buy a house t o g e t h e r .  Tha t  it was a f t e r  t h a t  t h e  premises  

were acqu i r ed  and t h a t  t hey  o w n e d i t  a s  j o i n t  t e n a n t s .  H e  d i d  n o t  

a g r e e  w i t h  a sugges t ion  t h a t  he  and t h e  de fendan t  had agreed  t h a t  L. 
he would pay t h e  monthly mortgage i n s t a l m e n t s  t o g e t h e r  w i t h  c e r t a i n  

I 

o t h e r  sum p e r  month towards household expenses  and t h a t  t h e  de fendan t  

would c o n t r i b u t e  t h e  ba l ance  of  t h e  household expenses .  H e  den ied  1 

e v e r  d i s c u s s i n g  w i t h  t h e  defendant  t h e  q u e s t i o n  of  t h e i r  g e t t i n g  I 

marr ied.  The defendant  however, bought a l l  t h e  f u r n i t u r e  i n  t h e  
I 

house excep t  a r e f r i g e r a t o r  and a washing machine. 



The d e f e n d a n t ' s  ev idence  was i n  s e v e r a l s r e s p e c t s  q u i t e  

d i f f e r e n t  from t h e  p l a i n t i f f ' s .  

She s a i d  t h a t  i n  1984 t h e y  d i s c u s s e d  g e t t i n g  m a r r i e d ,  owning 

a  home and hav ing  c h i l d r e n .  She t e s t i f i e d  o f  t h e i r v i e w i n g  a  p r e m i s e s  

i n  Liguanea and o f  t h e i r  l i v i n g  t o g e t h e r  i n  Midland Dr ive  i n  t h e  

('--) l a t t e r  p a r t  o f  1984. The d e f e n d a n t ' s  ev idence  r e g a r d i n g  t h e i r  

L 

l i v i n g  t o g e t h e r  a t  Midland Dr ive  i s  suppo r t ed  by e v i d e n c e  o f  Doc tor  

J e p h e t h  Ford  who l i v e d  a t   idl land   rive between 1978 - 1988. 

A t  t h a t  t i m e  t h e  d e f e n d a n t  was a  Cosmoto log i s t  e a r n i n g  s h e  s a i d  

n o t  less t h a n  $4,000 p e r  month. I n  1987 s h e  a l s o  worked a t  a  s m a l l  

company named Hot Rod which was opened by t h e  p l a i n t i f f  f o r  s e l l i n g  

a u t o  p a r t s  and a c c e s s s o r i e s  and was p a i d  $500 p e r  week. She was a  

,-- s h a r e h o l d e r  i n  t h i s  company. I n  t h e  l a t t e r  p a r t  o f  1987 t h e  
i_ ,'I 

d e f e n d a n t  gave  ev idence  t h a t  s h e  commenced t h e  b u s i n e s s  o f  h i g g l e r i n g .  

She s a i d  s h e  r e a l i s e d  a  p r o f i t  o f  $10,000 on  e a c h  t r i p  made once  

e v e r y  t h r e e  months. 

Regarding t h e  payment o f  t h e  d e p o s i t  towards  t h e  a c q u i s i t i o n  

o f  t h e  p r e m i s e s ,  c l o s i n g  c o s t s ,  expense s  and mortgage i n s t a l m e n t s  

t h e  d e f e n d a n t  t e s t i f i e d  a s  f o l l ows :  

"The p l a i n t i f f  p a i d  t h e  d e p o s i t  o f  
$20,000 i n  June  1986. I gave him 
$3,900 a s  my c o n t r i b u t i o n  towards  
t h e  d e p o s i t . "  

I n  r e s p e c t  o f  t h e  c l o s i n g  c o s t s  t h e  d e f e n d a n t ' s  e v i d e n c e  t h a t  o f  

more t h a n  $8,795 t h e  p l a i n t i f f  c o n t r i b u t e d  $1,400.  She t e s t i f i e d  

f u r t h e r  t h a t  s h e  p a i d  t h e  v a l u a t o r ' s  f e e  t o  have  t h e  p r e m i s e s  

va lued  i n  c o n n e c t i o n  w i t h  t h e  a p p l i c a t i o n  f o r  t h e  mortgage from 

Jamaica  N a t i o n a l  B u i l d i n g  S o c i e t y  L imi ted .  She a l s o  p a i d  f o r  t h e  
4'- 
k-, I n s t a l l a t i o n  o f  e l e c t r i c i t y ,  t h e  main tenance  o f  t h e  g rounds ,  h e l p e r ,  

food and t e l e p h o n e  c h a r g e s .  

According t o  t h e  d e f e n d a n t  t h i s  a r rangement  c o n t i n u e d  up t o  

February  1988 when t h e  p l a i n t i f f  t o l d  h e r  s h e  s h o u l d  pay 4 t h e  

mortgage i n s t a l m e n t  a s  t h e  r e l a t i o n s h i p  was go ing  down. To t h i s  

s h e  a g r e e d  p rov ided  t h e  p l a i n t i f f  p a i d  f t h e  househo ld  expense s  



s h e  m e t  b e f o r e .  T h i s  new agreement  l a s t e d  u n t i l  t h e  d e f e n d a n t  

l e f t  t h e  house  i n  t h e  l a t t e r  p a r t  o f  1988. 

F i n d i n g s  

Having s e e n  t h e  p a r t i e s  I am i m p r e s s e d  w i t h  t h e  e v i d e n c e  

o f  t h e  d e f e n d a n t  and h o l d  t h a t  h e r  e v i d e n c e  i s  m o r e  r e l i a b l e  t h a n  

t h e  p l a i n t i f f ' s .  

I f i n d  t h e  f o l l o w i n g :  

( a )  P l a i n t i f f  and d e f e n d a n t  s h a r e d  a n  i n t i m a t e  r e l a t i o n s h i p .  

( b )  They l i v e d  t o g e t h e r  a s  man and w i f e  a t   idl land D r i v e  and 

f i n a l l y  a t  1 1 A  E a s t   irkl land H e i g h t s .  

(c )  They j o i n t l y  a c q u i r e d  p r e m i s e s  a t  1 1 A  E a s t  K i r k l a n d  H e i g h t s .  

( d )  The p l a i n t i f f  i n i t i a l l y  p a i d  t h e  d e p o s i t  o f  $20,000.  

(e)  The d e f e n d a n t  p a i d  amounts a s  h e r  c o n t r i b u t i o n  t o w a r d s  t h e  

d e p o s i t s .  

( f )  The d e f e n d a n t  p a i d  c l o s i n g  c o s t s  o f  $8,795 less $1,400 p a i d  

by p l a i n t i f f .  

( g )  By agreement  t h e  p a r t i e s  d e c i d e d  t h a t  t h e  monthly  mor tgage  

i n s t a l m e n t  would be  p a i d  by t h e  p l a i n t i f f  w h i l e  t h e  d e f e n d a n t  

t o o k  c a r e  o f  househo ld  e x p e n s e s .  

( h )  T h a t  t h e  agreement  a t  ( g )  above c o n t i n u e d  up t o  a b o u t  F e b r u a r y  

1988 when it was changed.  

(i) T h e r e a f t e r  a  new agreement  was e n t e r e d  i n t o  whereby t h e  

d e f e n d a n t  p a i d  4 t h e  monthly  mor tgage  i n s t a l m e n t  w h i l e  t h e  

p l a i n t i f f  p a i d  4 t h e  househo ld  e x p e n s e s .  

( j )  T h a t  t h e  d e f e n d a n t  l e f t  p r e m i s e s  1 1 A  E a s t   irkl land H e i g h t s  

i n  l a t e  1988.  

The p l a i n t i f f  s e e k s  d e c l a r a t i o n  o f  t h e  r e s p e c t i v e  i n t e r e s t s  

o f  h i m s e l f  and t h e  d e f e n d a n t  i n  t h e  p r e m i s e s  1 1 A  E a s t  K i r k l a n d  ~ e i g h t s .  

The d e f e n d a n t  c o u n t e r c l a i m  a g a i n s t  t h e  p l a i n t i f f  s e e k s :  

(1) A d e c l a r a t i o n  t h a t  t h e i r  i n t e r e s t s  i n  t h e  s u b j e c t  

p r e m i s e s  a r e  e q u a l .  

( 2 )  An a c c o u n t  o f  t h e  p l a i n t i f f ' s  c o n d u c t  and management 

o f  t h e  p r e m i s e s  i n  d e f e n d a n t ' s  f o r c e d  a b s e n c e .  



( 3 )  An o r d e r  t h a t  t h e  premises  be s o l d  i n  t h e  open 

market  a t  t h e  c u r r e n t  market  p r i c e .  and t h e  n e t  p roceeds  

t h e r e o f  be d i s t r i b u t e d  e q u a l l y  amongst t h e  p l a i n t i f f  

and defendant .  

( 4 )  An o r d e r  t h a t  t h e  R e g i s t r a r  of  t h e  Supreme Cour t  be 

empowered t o  execu te  a  t r a n s f e r  of  t h e  s u b j e c t  p remises  

t o  t h e  purchaser  f o r  such c o n s i d e r a t i o n  a s  may be  f i x e d  

by a  competent Real  E s t a t e  a p p r a i s e r  a s  t h e  market  

p r i c e  a t  t h e  d a t e  of  t h e  Order.  

M r .  McBean submi t ted  t h a t  where p r o p e r t y  i s  h e l d  as j o i n t  

t e n a n t s  and t h e r e  i s  no e x p r e s s  d e c l a r a t i o n  a s  t o  t h e i r  s h a r e s ,  

t h e i r  s h a r e  i s  t o  be determined s u b s t a n t i a l l y  by t h e i r  r e s p e c t i v e  

c o n t r i b u t i o n .  He c i t e d  Bernard v.  Josephs  1982 1Ch. 391 and r e l i e d  

on it g r e a t l y .  H e  concluded t h a t  t h i s  c a s e  i s  d i s t i n g u i s h a b l e  from 

Bernard v .  Josephs  sup ra  because t h e  p l a i n t i f f  pa id  t h e  mortgage 

i n s t a l m e n t  t o t a l l y .  T h i s  view caused him t o  i d e n t i f y  and t o t a l  

t h e  c o n t r i b u t i o n  o f  each p a r t y .  T h i s  i s  p a r t  of  t h e  p r o c e s s  by 

which t h e  s h a r e  of  each may be a s c e r t a i n e d .  I t  i s  n o t  a l l .  

The defendant  s a i d  i n  h e r  ev idence  t h a t  when t h e  p l a i n t i f f  

and h e r s e l f  s igned  t h e  agreement f o r  s a l e  t h e  p l a i n t i f f  s t a t e d  t h a t  

because they  w e r e  n o t  mar r ied  a s  y e t  he would h a t e  f o r  t h e  de fendan t  

t o  l o s e  t h e  p r o p e r t y  should he  d i e  b e f o r e  t h e  de fendan t .  Secondly,  

t h e  p l a i n t i f f  i n  g i v i n g  h i s  ev idence  s a i d  t h a t  from t h e  t ime  of  t h e  

a c q u i s i t i o n  of t h e  p r o p e r t y  he i n t ended  t h a t  t h e  de fendan t  should 

have a  s h a r e .  Now it i s  c l e a r  t h a t  i n  n e i t h e r  of  t h e  s t a t e m e n t s  

a t t r i b u t e d  t o  t h e  p l a i n t i f f  has  he  s p e l t  o u t  what s h a r e  t h e  de fendan t  

should have. 

I n  Cooke v .  Head [I9721 1 WLR 518 Lord ~ e n n i n g  M.R. s a i d  

a t  p.521: 

" I n  t h e  l i g h t  of  r e c e n t  development,  
I do n o t  t h i n k  it i s  r i g h t  t o  approach 
t h i s  c a s e  by looking a t  t h e  money 
c o n t r i b u t i o n s  of  each and d i v i d i n g  
up t h e  b e n e f i c i a l  i n t e r e s t  accord ing  



t o  t h o s e  c o n t r i b u t i o n s .  The m a t t e r  
shou ld  be looked a t  more b r o a d l y ,  
j u s t  a s  w e  do  i n  husband and w i f e  
c a s e .  W e  l ook  t o  see what t h e  
e q u i t y  i s  worth  a t  t h e  t i m e  t h e  
p a r t i e s  s e p a r a t e .  W e  a s s e s s  t h e  
s h a r e s  a t  t h a t  t i m e . "  

I n  t h a t  same c a s e  G r i f f i t h ,  L . J .  i n  h i s  judgment s a i d :  , 

" I t  emerges c l e a r l y  from t h e  speeches  
i n  P e t t i t t  v .  P e t t i t t  [I9701 A.C. 777 
and G i s s i n g  & G i s s i n g  [I9711 A.C. 886 
t h a t  it i s  t h e  i n t e n t i o n  a s  t o  t h e  
b e n e f i c i a l  ownership  a t  t h e  t i m e  t h e  
house  i s  bought  t h a t  i s  c r u c i a l ,  and 
c o n t r i b u t i o n s  made by t h e  p a r t i e s  t o  
t h e  a c q u i s i t i o n  a r e  examined t o  
e s t a b l i s h  t h a t  i n t e n t i o n . ' '  

I 

M r .  S m e l l i e  i n  h i s  submiss ions  r e f e r r e d  t o  s e v e r a l  c a s e s .  I 

Among them was Gran t  v .  Edwards 1986 2  ALL ER 426. H e  a l s o  s u b m i t t e d  ~ 
t h a t  t h e  f a c t s  i n  Bernard  & Josephs  s u p r a  a r e  n o t  d i s t i n g u i s h a b l e  

'\ 

(,.I 
from t h e  i n s t a n t  c a s e .  I n  t h a t  c a s e  t h e  p a r t i e s  w e r e  h e l d  t o  

s h a r e  t h e  p r o p e r t y  e q u a l l y .  

I n  J 0 s e p h s . v .  Jo sephs  RMCA 13 /84  Carey J A .  s a i d  t h a t  it i s  

o n l y  where t h e  e x t e n t  o f  t h e  c o n t r i b u t i o n  i s  t r i f l i n g  would t h a t  

be  d i s r e g a r d e d .  Such a  s i t u a t i o n  does  n o t  e x i s t  i n  t h i s  c a s e .  

Re l i ance  was a l s o  p l a c e d  on Howard v .  M i t c h e l l  1992 2  ALL ER 109.  

Having r e g a r d  t o  t h e  e v i d e n c e  and t h e  d e c i s i o n s  i n  s i m i l a r  

c a s e s  I h o l d  t h a t  p r emi se s  a t  1 1 A  E a s t  K i r k l a n d  H e i g h t s  a r e  h e l d  

by t h e  p a r t i e s  i n  e q u a l  s h a r e s .  

The n e x t  q u e s t i o n  t o  be  de te rmined  i s  whe ther  t h e  p l a i n t i f f  

shou ld  accoun t  t o  t h e  d e f e n d a n t  on h i s  management o f  t h e  p r e m i s e s  

d u r i n g  t h e  d e f e n d a n t  absence .  S i n c e  t h e  d e p a r t u r e  o f  t h e  d e f e n d a n t  

from t h e  house  t h e  p l a i n t i f f  h a s  been l i v i n g  t h e r e .  The p l a i n t i f f  

p.aYs a n  o c c u p a t i o n a l  r e n t  t o  t h e  d e f e n d a n t  i n  r e s p e c t  o f  enjoyment  

o f  and l i v i n g  a t  t h e  house .  Up t o  t h e  d a t e  when t h e  p l a i n t i f f  

gave e v i d e n c e ,  he  s a i d  t h a t  t h e  mortgage i n s t a l m e n t s  w e r e  up t o  d a t e .  

The monthly mortgage i n s t a l m e n t  i s  $2,200 ( a p p r o x i m a t e l y ) .  One h a l f  

i s  $1,100 ( a p p r o x i m a t e l y ) .  T h i s  amount s h o u l d  be  s u b t r a c t e d  from 

t h e  f i g u r e  a r r i v e d  a t  a s  o c c u p a t i o n a l  r e n t .  



submitting a reasonable amount representing 

occupational rent. 

(vi) If the plaintiff fails to perform his obligations/ 

option under this Order the Registrar of the Supreme 

Court is authorised to execute the transfer of the 

premises, the subject of this action to the purchaser. 
,f- \) 
'L, Each side will bear his or her own costs. 

, . , , , 



I now turn to determine how the defendant will realise her 

portion of the premises. I think in all the circumstance's an order 

for sale of the premises be made. The premises must naturally be 

valued. There must be deducted from it all the money needed to 

redeem the mortgage. The plaintiff would be given credit for 

paying the defendant's share of the mortgage instalments and he 

would be debited with the occupational rent for using the defendant's 

share of the house. 

No figure was stated as representing what occupational 

rent would-be. The Court cannot say what the sum will be. I would 

therefore make an order that the plaintiff should account to the 

Registrar of the Supreme Court within eight (8) weeks. Insuch 

account a reasonable amount for occupational rent for using the 

defendant's share of the house must be stated. 

Because the plaintiff has been living in the house, I think 

it is only fair that he should be given an opportunity to purchase 

the defendant's share within six (6) months of this order. 

The Registrar of the Supreme Court is authorised to execute 

the transfer of the premises the subject of this action to the 

plaintiff or other purchaser. 

The judgment is: 

(i) A declaration that the plaintiff and defendant are 

equally entitled to premises at 11A East  irkl land 

Heights. 

(ii) That the pays occupational rent for the period 

since the defendant has left the house. 

(iii) Order for sale of the premises 11A East  irkl land Heights. 

The order for sale be not enforced for six (6) months 

if the plaintiff purchases the defendant's share within 

that time. 

(iv) The plaintiff account to the Registrar of the Supreme 

Court within eight (8) weeks of this order, of his 

management of the premises during the defendant's absence 


